The concept of corporation is not one, but many
in one. Though in general a corporation implies an assoclation
ofhsharebo;ders or stockholders, it is described from different
angles by different writers, This has given rise to a number
of approaches to the concept of corporation. For instance,
there are two broad approaches to the concept of corporations
One approach is to define a corporation in term@f%iose features
of corporation which distinguish it from other forms of business
organisation. The second approach is to explaln corporation
in relation to the functlons it undertakes in the modern
business world.

Besides these two approaches to the concept of
corperation, there are two theories of corporation. These two
theories, namely, "Contract theory® and "Sovereignty theory"
throw ample light on the concept of corporaticmu

Also there is another way of explaining coyporationwe=
corporation as a human effort and corporation as a soclo~
econpmic institution, This approach may be termed as the
"Sociceeconomist's apprOachP

It can be said that the above mentiongd approaches
can be safely categorised into three broad schools of thought
on the concept of corporastion. It would be éuite interesting

to discuss them one by one in the pages to follow.
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As 1t is already'ﬁsntioned,thsx the first school
of thought has two approaches. The first approach was adopted
first by John Marshall,~0h1§f Jﬁstige of the U.8.Supreme
Court from 1801 to 1835,hwh9 defined a corporation as,"an
artificial being, intangible, and existing in contemplation
of law. Being the mere creature of law, it possesses only
those prbperties which the charfer of 1té creation confers
upon it, either expressly, or as incidental te its very
existenc@e~—===== Among the most important are immortality,
and ==------individuality; properties by which a perpetual
succession of many persons are considered as the same, and
may act as a single individual§3?

This definition of corporation refers to the
speciel features which a cgrporation possesses as a legal
entity. These features relate to legal status, immortality,
individuality and such other properties on the basis of
which a corporation 1s‘generally distinguished from other
fﬁrms of business organisation. _

~ Elaborating the features of a corpora@ion, it can
be said that a corporation is an artificial person. Since

a corporatidﬁ is a creation of law, the prevailing view is

(1) “Corporate Finance",1849, by Milo Kimball, page 9.
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thet at least all the important forms of business organie
sation termed as corporations are legal entities distinct
and quite separate from their participants, say, members OF
stockholders, It can bé further said that a corporation
is not only dié;inct from 1ts stockholders but also from
its officers and employees.

A corporation, as a separate legal entity, has
certain legal rights and legal obligations. The rights
generaliy include those ofla corporate name, of holding and

ﬁcoﬁveying title to property, of making contracts and making
use of legal means of enforcing them, of sueing and of making
rules and by-laws gpvgrning‘its own behaviour within the
law. On the other hand, a corporation may be sued and most
neeeséarily comply with the legal reépirements—-including
special taxation in many countries——applying solély to the
corporation. It can, therefore, be said that the life of
the corporation is quite distinet from the life of its
shareholders, officers or employees.

. The shares of ovwnership in the corporation are
generally iransferabla without restriction; and these shares
accord the shareholders the privilege of limited liability
for the financial obligaﬁions of the corporation. In view
of the rights and privileges accorded, the corporation and
the shareholders who invest’in the corporation, together
with the legally separate identities of the corporation and
its shareholders, two noteworthy developments have taken



place. First, the corpora;e form of business organisation
has been wldely adopted(b? fhe modern business enterprisess
and second, special taxes have been devised fér corporations
and their shareholders. )

From the above-mentioned implications of John
Marshall's éefinifion of corporation, it becomes obvious
that there are certain features pecullar to the corporate
form of business organisation. Firstly, corporafion is a
legal or artificial person. This type of status gives a
corporation an actﬁal exiétehce with rights and dutles of
its own. A‘corporétion has a name apert from that of 1ts
members and may further simplify its identity by use of

a seal. Like most of the individual persons, a corporation
'has a reéidence.»

] Secondly, the concept of a corporate entity
connotes permanency of life. Since it has an existence
quite distinct from its membefs,_it enjoys succession within
the limits set by 1ts charter and the laws of the State
which created it. In practice, charters of most of the
corporations proviée for a permanent existence for a corpo=-
ration. But, some providevfor a limited period of years for
their existgnce.'ﬂhgreas, some corporations have existence
for a period limited by statute. Therefore, the dissolution
of the corporate entity can be effected only by gaﬁcellatiou
or expiration of;the chérter, by voluntary or judicial

declsions. Otherﬁise, a corporation will persist as a legal
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entity, irrespective of whether any or all of its stock-
holderé stay or changes- |

Thirdly, it is a noteworthy feature that in a
business corporation, for its entrepreneurial activities,
it can collect capital funds by securing subscriptions to
its capitals All those whp,subééribe to the capital fund are
generally called stockholders or sharehold ers. These share=
holders are given certificatesﬂwhich represent thelr rights
and privileges. Such certificates are transferablee. The lia-
bility of the shareholders is limited to the amounts of their
subscription to the shére_capitai of a corporation. Thus, the
éhareholders are not responsible for the actions of a corpo-
ration nor for its debts.Siﬁcg a corporation has a separate
existence, no shareholder would lese more than what ha'has
subscribed to the capital fund. This is the most important
characteristic of a corporation that has epabled this form
of business organisation to collect or attract large funds.

The second approach under the first school of
thought is to deseribe a corporation in terms of its functions.
The proponents of thiébapproach have gone to the extent of
stating that the legal relationship established by a corpora=
tion,"is incidental to the main reasoms for the prevalence

4 o (2)
of the corporate form of conducting business operationst 2A

(2) “Corporation Finance",1947, by H.E.Hoagland, page 62.

000.6.



-6 -

According tc them, it 1is because of the specific economic
functions performed by a ecrporation that it is given
a distinct legal statuse

According to this approach, a corporation should
be described in terms of its economic functions such as
financing, producing etc. A corporation, in this sense, can
be termed as a financial institution an@/or a producer. As
regards the economic functions performed by a ccrporatioh,
reference may be made to the principal activities of indu-
strial or mamufacturing ccrporatlions, banks, trust companies,
insurance cempanies, loan associations incorporated under
the companies Acts, and public utility companies. Modern
economic production is carried on in units on such large
scales that it would be impossible to flnance them from
personal or family resources. S0, corporations are regarded
as the best means of collecting the subscribedlcapital from
a large number of shareholders. The degree of risk of assets
has also been reduced to the extent of the subscribed share
capltal by the principle of limited liability,

After having discussed the two approaches of the
first school of thought, a question may be raised whether
or not these two apéroachgs'are really two separate approaches
or whether both are integdependent or compleﬁenxary. One
approach emphasises the legal aspect and the second one empha-
slses the economic aspect of a corporation. These two aspects

are interrelated. Therefore, it may be argued that the two
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approaches are the two possiblé ways of treating the problems
of a corporation. Only when both these approaches are happily
combined that a‘thebrét£Call§ and practically acceptable
concept of corporétion’can'bé arrived ate

However in'actuaiApracticé, it quite often happens
that the economic aspect of a corporation gets more importance
than the legal aspect. Evénthough, legally a sharp distinction
can be drawn between a corporation, its ahareholders and its
bondholders, in practice the economic considerations have led
to a substantial m@dificatiog in this distinction between
a corporation, its shareholdérs and its bondholders. Of course,
the legal status and legal rights of shareholders and bond-
holders carn be sharply differentiated. But, for economic
purposes, these two groups of persons and also the funds that
they supply are much the éamé. In practice, nelther has any
significant control over maﬁégeﬁent in the large corporations
and each supplies its funds in the expectations of a given
rate of return——a fixed rate of interest in the case of
bonds and a dividend return in the case of stock or shares,
usually distincet from the actual rate of earnings of a
corporation in either case. On the other hand, in small
corporatiensy the practical~qperation and the actual process
of decision making are much }ike that of a partnership or
a sole proprietorship; and ﬁhe legai distinction assumes

importance only in decisions outside the direct functions

3

.0.8.



]

-8~

of the business enterprise, namely, in decisions concerned
with financial liability. The fact that the economic
characteristics of a corpofation merge with those of other
business firms for ﬁnst purpoges is a conslderation that
is of great lmportance in assessing the consequences of
taxation or other Govermment policy directed sﬁecifically
towards corporations.

Coming to the second school of thought, there are
two theories to explain the concept of corporation. The
"contract theory" of corporation states that the simblest
view of corporation is to regard it as a contractual arrange-
ment between certai# persons for the pursuit of common
ends, As a matter of convenience, the State may insist
that such contracts be filed and open to inspection at a
designated pléce. Also, the State may refuse to reeognise
certain contracts if they are not in harmony with public
interest, Therefore; the State does not "create" a corpora=-
tion in any sense. In fact, it merely recognises it or
alternatively refuses to recognise it. In this sense, the
notion of corporate persqnality is mereiy a convenient |
shorthand expression. When one refers to corporation as a
person, one merely deéignates certaln characteristic
features of the assoclation in a brief worde

Against the "contract theory" of corporation, the

"sovereignty theory" states that it is wrong to believe that
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a corporation is a mere piece of contract paper recognised

by the State. According to this theory, a corporation 1s

something more than a mere piece of contract paper. 4s a
separate prson, distinguished from its shareholders,‘it
enjoys certain special privileges and benefits conferred
by‘the State, as a sovereign power.'Therefore, FJélaMaitland
states(g?at,fa corporation is a right-and-duty bearing
unit."?
The above diseussion shows that these two
theories ceme in conflict in regard to the legal status of
a corporation. So, both the theories are one sided in the
sense that they take into account only the legal aspect
of corporation, ignoring altogether the economic aspect
of a corporation. Of course, in actual practice, the
®govereignty theory" enjoys greater support, both from ‘
the point of view of taxation and the functions of the Statee
The third school of thought, which represents
a socio-economist's point of view, explains corporation

in temms of hnmanﬁeffort, its relation to the society and

(3) F,WeMaitland's lecture on "Moral Personality and
- Legal personality", in selected Essays, Cambridge,
Eng.,1236, page 13, '
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its economic activities. This line of thinking has been
developed by Peter;F.Drucker who states that a corporation
is a social institution organising human efforts to a
common end, Thus, he emphasises the essence and the purpose
of corporatién not mainly in its economic performance or
in its formal rules, but in the human relationships both
between the members qf a corporation and between a corpora=-
tion and the people qutsidéhof it.

Mr.Drucker belleves that corporation is an
instrument for the organisation of human efforts to a
cémmon ends This common end is not the same as the sum total
of the individual ends of human beings organised in a corpo=
ration., It is a common but not joint end. "Though in legal
and political practice, the old crude fiction still lingers
on which regards the barpoﬁation as nothing but the swm of
the property rights of the:individual sharenoldersececcces
the essence of the corporation is social, that is human
organisationﬁa(4? Thus, according to the third school of
thought, a corporation 1s above all a social institution,
that is, a human organisation and not just a complex of
inanimate machines; that is based on a concept of oxrder

(4) Concept of corporation, 1946, -.F.Drucker,
- pages 20=21. o
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rather than on ga@géts, and that all persons, as
consmmers, as workers; as savers and as citizens have
an equal stake in its prosperity.

This ayprgéch does not define a corporaticn'
in terms of its features or functions. It defines a
corporation in temms of its social purpése and human
relations in the modern industrial society. In a sehse,
this seems to be a narrow concept of corporaiion, slnce
it mostly inclnde% only those corporations which plan

M"production for use and not for profith,

. So far, three ‘schools of thought on the
concept of corporation have been discussed. These approaches ,
point out that there are &ifferenx ways of defining or
describing a corporation. None of them is perfectly
satisfactory. Therefore, in actual practice, the concept
of corporaticn‘has undergone a number of operations to ..
suit the needs of the country concerned, For instance,
originally the U.KXK. treated corporation ofva coﬁpany as
an assoclation of shareholders on whose behalf the company
had to pay the tax. At presenty ths U.K.follows a modified
concept of corporation according to Which only a part of
the taxes on a company 1s credited to the shareholders.
‘The profit tax is not refundables The original or tradi-
tional Britisthrinciple is still applied in countries
like Ghéna, Nigeria and Malaya which were in the past
British colonies,
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But, in regent;years, it has been widely accepled
that a company has’ah independent cspaclity &0 bear taxes.
Accordingly, the tax systems of the U.S.i.,&ustraiia and
some other Western countries have been chalked out, In
the Ue.Sehe,y in recent years some writers such as WeBosTaylor
(in Financial Policies of Business Enterprise,1956,page 14)
and others have tried to draw a line of distinction between
a corporation and a jolnt stock company. They argue that
historically and legally, a joint stock cdmpany lies
nidvay petween a partnership and a coporations It has been
loosely defined as a partn@rshiy with transferaﬁle shares,
and as a corporation with unlinited liability. This type
of distinection is far fetched. It may fit in, in the business
world of Ameriea where speclal tax laws and combinations
laws exist to facllitate such a distinction. But, in most
of the other countries including India, this type of distin-
ction between a joint sfock campahy and® a corporation as
tax peying emtities is not feasible.

Not that:a ccuntry*s taﬁ system is influenced
by one factor alone, namély,’the concept of corporation.
1t is also influenced by a nwber o0f economic, legal and
political factors. But, the examples of the old and the
present tax syétems of some of the Western countries
mentioned above indicate that a couatry's corporate tax

system is certainly influenced by tha.aﬁprOach on the
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concept of corporation.

This also shows that the theoretical inter-
pretation of the concept of corporation is one thing; and
the modified concept of coporation to suit the economic
conditions and revenue needs of a country is another thing.
To understand this point; it would be quite interesting
to know the evolution of the definition of a company in
India. |
' In India, upto 1959, for tax purposes, the
British veréioﬁ of corporation was in vague and accordingly
tax credit was alloved to thersShaveholders. After 1959,
under the new system of coﬁpény taxation (which is discussed
in chapter VI), no tax credit is granted to the shareholders,
gince a compény is regarded as an entity separate from
its shareholders. Hence, the system of "grossing up"
the dividend is abolished. In other words, the "dividend=
received=credit" appfoach to corporate téxation‘ig India
is done away with after 1959, In the same way, the ﬁeaning
given to a "company" in the Income Tax Act for the purposes
of taxation has undérgpne rabid chahges‘in the past two
decades.- In the procéss of evoluticn of corporate taxation
to sult the everchanging economic and politicai conditions
of the country, the definition of company in the Income
Tax Act had to be revised from time to time so as to fit
in the general policy of the State in regard to taxation

and the national economy at large.

00‘14‘



- 14 -

Summing up the discussion on the concept of
corporation, it may be pointed out that though there are
different approaches to the concept of corporation, they
40 not create any conflict., Because, the first’ school of
thought emphasises the legai and the economic aspects of
a corporaticn. The second school of thought explalns
corporation more or less from the poiﬁt of view of the
position or status of a coiporation vis~a-vis the State,
The last approach is a sccico-economist's approacn‘empha-
sising tbé human element in the purposé and organisation
of a corporations ’

Buty in practice, a number of legal, economic
and political factors influence tﬁe concept of corporation.
This . becomes obvious from the examples of the countries
mentioned above., Therefore, it is quite just to say that
there is not one single concept of corporaticn. Only when
different approaches; are put together, one can fully '

explain the whole concept of corporation.



