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CHAPTER IV
DIVYAMATREKZ

In this chapter we shall digscuss the general rules regard-

ing the ordeal. These are studied under following heads $=
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Conditions necessary for undertaking en ordeal.
Persons entitled to undergo the trigl.

What ordeal? ¢ rules for selecting s proper ordeal =
consideration of ordeal from the point
of view of (a) the seriousness of the
charges (b) the time or the suitability
of the season (c) the place of conducting
the trial.

The cases for which the ordeals are used.

Ordeal as a method $¢ (i) ordeal, a mesns to an end.
(11) retrial. (iii) no ordeal agiinst any
other ordeal (iv) the general procedure.
(v) social beliefs or the public opinion.

Judgment derived from the ordeal.

Divination in the Dh.ordeals.

Stages of the development of the Dh.ordealse.

l..Conditions necessary for undertaking an ordeal 3

(4) Discussing the evidential value of the ordeal we have seen

that the ordeal was never selected as a means of proof when any

of the human proof was avallable. Naturally, this was the basiec

condition for resorting to an ordeal.
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(B) Another important condition that is necessary for g trial
by an ordeal is to achieve a guarantee or a bcnd(S§r§aka) from
the plaintiff(abhiyoktr) - the person who insists that the accused

Person should—undergo the Ordeal.98

The word S’i’rgakastha is explained by Mit. as éIre;sake
Tisthatiti S’ir§akastha1}. The word S,Irga denotes the last stage
of the judicial procedure which declares the judgment resulting
into the gward of the punishment for the party defeated. S/'{rgakstha

is therefore a person who is due for such punishment.gg

Ava%‘galﬁbha 2180 means Same as S/'irgakastha.mo

If the person undergoing the trial comes out successful,
it only proves that the person insisting upon his underéoing the
‘trial, the accuser, is gt wrong and is defeatede Under the rule
of S’Irshaka, the gccuser is thus punishsble if the accused und ey
goes the trial successfullys The accuser should give a declara-
tion to the sffect that he would wndergo the punishment awarded

in such a case. 101
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The §ir§aka thus curbs, a tendency on the part of the
accuser to mgke false allegations or insist wrongfully on a

Particular persoﬂa undergoing the trial.

According to Visvariipa, the accuser should offer to pay
requisite money or the whole of his wealth or be prepared to
part with any of his limb or even the head in this bond. 02
SC points out that there can be provision of any sort of puni-
shment in the S&fgaka ~ gither physical or In form of some fine.
The digest points out that Sir§aka is advisable from the accuserts
point of view also, éinee it would help him in proving or subs- |

tantiating his own case in the litigation.t0’

Following are however the casesof éxception i.es the

ordegl may be resorted in these cases even without a Sirgaka.

(1) Grave charges(such as gdultery, grave sins ete) or the

éases in which many persons collectively put any oharge on anybody

or when the person himself is interested in selfbacquittance41°4
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(11)  When the king orders his own servants to undergo the

ordeal or when the king himself suspects the guilt of a person

(according to Nar. read by VM).loS‘

(11i) When the person ig accused by some public scandal.106

(iv) When persons are pointed out as the members of a gang

of thieves, by some thieves-lo7

(v) Koda ordeal which is in general recommended for the self=-
ﬁuiification of a person, can be resorted to without Siigaka.loa
Because of this ppecial concession accorded to the koga ordeal,
Kzt. is found recommending strict punishment for the accuser, if
the accused person successfully undergoes the Kosa in which

§Kr§aka is assured by the former .09

3C gives an important rule.i.e. the condition of sirsaka
is only to be observed when the ordeal is to be conducted in the
court of the king or the Pré@vivaka. In other court, Sirgaka is

not necesgsary even if the cases are to be tried for grave charge

(C) Besides the condition of §Irsaka, it i1s necessary to see
that both the parties agree to decide the dispute by an ordesl.

410

Any ordeal can be resorted to only after obtaining such a consent

from the 1litigating parties.t*t
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Onus of the groof H

In the previous chapter we have seen the general rules
regarding the onus of the proof. In case of an ordeal, the
general rule is that the defendant is required to prove his
innocence by undergoing the trial. BExperts of ordeal should
$hus conduct the trial on the defendant(abhiyukta) and not on
the plaintiff(abhiyoktd) points out Kat.t'? Another important
bprovision for‘the trial by an ordesal is that either of the
Party can willfully offer to undergo the trial,only condition
being that the other party should assure the éIr§aka.ll3 This
is possible, points out Mtk because of the fact that the other
proofs (the human proofs) can prove only the positive side of
the charges There are therefore fixed rules regarding the
discharging of the onus of the proof. The ordeal can prove the
positive as well as the disprove the negative side of the propo=-
sitign.ll4 Secondly, the ordeél is never forced on anybody.

It is always undertaken willfully. The defendant can thus
refute the charges made by the plaintiff and prove his innocence
by undergoing the ordeal, or, the plaintiff may, by resorting to
an ordeal, prove that the charges made by him are not false.

According to Kate, certain people are not eligible to

undergo the ordeal. These persons could therefore appoint repre-

sentatives for undergoing the trial.ll5

112. Kite. 411,
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(2) Persons_entitled to undergo the ordeal(Divyadhikary):

Dh.writers point out that one should choose a2 proper
ordeal and conduct it according to the prescribed rules. For
the selection of a particular ordeal one has to take into
consideration the suitability of place and time, the serious;
ness of the offence committed and the abilities of the person
who is to0 undergo the trial. The appropriateness of an ordeal
should thus be decided on the basls of the caste, sex, age snd
the genergl condition of the person undergoing the trial.
Social status of the person is 3ls0 an important point to be
consgidered in deciding the ordeal. These may be discussed

ag follows

£ L}

(a) Consideration of the ordeal from the caste point

of viewﬂ:—

The ancient Indiagn society was mainly organised on the
basis of the theory of castes. The four castes(Brahmin,
Ksatriya, Vais&a and Sﬁdra) are mainly based on the ethical
standards and the way of life adopted by the individuals and
have played a great role in maintaining the great cultural and
ethical standards ofu¥he gociety. The theory of castes which
is the very back bone of the Indian society had thus a very
vital influence on the law=-making. The ancient law-makers
however viewed the respective castes from the point of view
of the great heritage and ethical standards they were supposed
to maintain.

The ordesl was, no doubt, a very helpful means towards

practical justices In the legal context, however, it could hardly

be used as a convincing proof unless one viewed gt it as a



100

method of challanging man's inner conscience for telling the
truth against the supposeé divine intervention. It required
2 peculiar psycholOgical‘set~upAof the person undergoing % it
and could be valued best only in its restricted use. The
Indian law=mgkers utilised the philogophy of castes for a
double purpose, for dignifying the value of the ordeal as s
means of truth~telling on one hand and for restricting its

wide~spread use on the others

A Brahmin, the preceptor and the preserver of the
Vedic lores, must spesk the truth. Is it necessary to ask
him to tell the truth? He should énly be asked to tell and
whatever he tells must be the truthe DManu therefore says
'A Brahmin should be asked to tell, a Ksatriys should be
asked to tell the truth, a Vaisya should be asked to tell
the truth for all his wealth(i.e. cow,corn and gold) and a
gﬁdra for all his deeds.‘lle“

With\th;se standgrds, thus, it was a degrading affair,
if a Brahmin was asked to, or required to, prove his truth
through some external means = say @n oath. Gautama there-
fore pointed out that a2 Brahmin should not be asked $o0 under-

take an Oath.ll7

But, similar to the evolution of the three grades of
the Vedic seers referred to by the Niruktakéra,lla we fingd
here a great social process resulting into an over-all

degradation from the expected high standardse.
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Next provision therofore is, 'A Brghmin should swear
by his truth, a Ksatriya by his vehiéle or Weapoh, a Vaié&a
by his wealth an& éﬁdra by his deeds.’llg

Thus we find, that a Brahmin who was not required to
prove hig truth through external means(like oath etc.) and
was thus exempted from taking an oath =~ is now asked here to

take an o0ath of truth.

In due course, we find that Visnu recommends mild
ordezl for a Brahmin for é serious kind of allegation. A
Brghmin may thus undergo Tulz. Vi§a,however,should not be
given to him, he points outelzo Following distribution of
ordeals on the basis of castes was coOnsequently made by
Ys5j. Tuls for Brabmin, Agni or Jals for & (non-) Sudra and

Viga of seven Yavas! quantity for a éﬁdra.lgl

.

N&ar., Kat.,Pit., and other minor Smrtikiras mede the
above details more x specific i.e. (i) Tulz for Brghmin (ii)
Agni for Ksatriya (1ii) Jala for Vaeisya and (iv) Visa for
Sﬁdra, with a speclal rule that Viga should not be given to
the Brahmin.l22

On the basis of these details, Vidvariupa, the commen-
tator of the Yéjﬁavalkya»Sm;ti, interpreted the Yaj. stanza

quoted above with following options s~

119 Manu, 8.113

120. Visnu, IX.23,27

121. Yaj. I1.98

122, Kate422, N3re334=35, Pit.9.
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(1) Vyavasthitavikalpa should be resorted to 3 we should thus
éet Tula for Brahmin, Agni for K§atriya, Jala} for Vaidya and
Visa of 7 yavas' quantity or Jala or Agni for a Stdra.

(11) Option to select any of Agni or Jala or Visa in the cases

6f Kgatriya and Vaisya while, Visa 1s made compulsory for the
: S/ﬁdra.lz3

We thus find that milder ordeals are recommended to the
persons of higher castes and severe ones to those of inferior
0nes,124 but as we have seen gbove, the Dh.writers are not really
to be blamed a8 being partisl for this éort of parity, because
it has crept in, rather helpiessly,out of an attempt t0 maintain
the higher ethical standard of the society.

Any way, once a person is due for s trial, this sort of
clasgification or distinction between individuals on the bhasis

of castes was rather unjuste.

The Dh.writers realised this soon. Kit. and others thus
introduced the theory of every ordeal for everybocl;ar.125 They
discouraged the classification of ordeals on the basis of m

castese This will be clear from the following points &=

(1) It is interesting to see that the castewise classifica-

tion 1s available only with reference to the original five
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ordeals described by the old writers. Subsequent ordeals added
to these five by the later writers are not found classified on
the basis of the caste. On the contrary these writers advoca-

ted the theory of every ordeal for everybody.

(1i) An ordeal is employed in accordance with the seriousness
of the crime which is decided by the old writers like Visnu on
the basis of (a) The value of the offence in terms of gold and
(b) The caste of the person. Now, explaining these rules, the
iater writers drop the caste-wise}classification as far as the
seriousness of zn offence is to be considered, and recommend
three grades of persons i.e. Uttama (Higher grade), Madhyama
(Middle grade) and Nikrsta (Lower grade), based on the conduct

of the person.126

Explaining the Y3j.stanza, Apararks therefore
points out that accepting the view that every ordeal is appli-
cable to everybody, one should interprete the castes according

$0 the merits of the person.+2!

It will be thus clear that the later writers did not
encourage the caste-wise classification of ordeals. They were
however handicapped in one respect. As the writers of Séstric
works they had to follow the éanons of the SEstra which
attached highest importance to the tradition and the technilcal
set-up. Aé such, they did continue the traditional informg=
tion of tﬁe caste-wise classification of ordeals in their

works. We thus find that w EK&t. who estgblished the new theoxry

stre.
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of every ordeal for everybody has alsco given the traditional

caste=wise classificationalzs

It must however be .observed that the caste-wise classi-
fication was helpful, in a way, in restricting the free use of

ordeal with dignified limitationse.

The Dh. writers expected that a Brahmin should not be
required to prove his truth through external means. It thus
becomes a degrading affair for him if he is required to under®-
go an ordeal. A person of status, particularly the religious
status, would not thus prefer to undergo an ordeal. There was
thus a self-made restriction imposed by a person of high order

on the use £ of ordea1.129

If the dignitaries of the soclety
elso indulged in use of ordeals, it would initiste the commonor
to make a very free use of the method. DBut the fact that the
dignitaries tried to keep themselves away from the ordeal
helped in its own wey in ma;ntaining 8 whole-some check over

the free use of ordsal.

Consglderation of ordeals from the caste point of view
was originally conceived with the idea of mgking good use of
this valuable means by relating it with the moral standards of

the soclety, but when the castes had come to be merely formals,

128, Kat. 422.

129, It is interesting to see that this notion was prominent
during the Maratha period. 8f. the dispute regarding the
Dharmddhikari-rights between two learned priests at
Pravars Sangam referred to in Chapter VII.
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decided on the‘basis of the birth of the person, there was no
rational ground to make distinction between person and persons.
The guestion wes thus regquired to be considered on a different

footing.

Kat. who started rethinking in this direction pointed
out that many Dvijas = persons born of higher castes - such
as cow-hards, traders, artisans, bards, domestic servants and
usurers (Vardhugika) should be considered as S@dras as far as
trial by ordeal is concerned .79 Visa is denied for 2 Bfahmin
of a very high order only(Dvijottame). He thus introduced a
new principle for the use of the ordeal i.e. every ordeal for

everybody.

(b) Unhealthy elements in the society 3=

Just as the higher dignitaries of the society were expect=
ed to remain away from a direct involvement in the trial, so
also,it was necessary to see that the ordeal did not go in
the hands of the unhealthy elements of the society, In wrong |
hands, there was every possibility of the ordeal being misuseds
The later writers are found complaining with greater eonéern
against the possibility of the people resorting to the deceipts
or frauds (Kuhska) in these trisls. K&t.,therefore, preferred
to disallow certain people from undergoing such trials. !'No
ordeal should be performed by those. charged with the mnréer of
mother, father, brahmin, teacher, minor, woman or king; those

who are athiests, who wear by particular sect-marks, great rogues,

130. Kzt. 423.
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experts in incantations and yoga, who are the projeniés s

of the unions of the persons of different castes and those who
are repeatédly engaged in sins, persons engaged in greater sins,
( Brahmahatyd,Steya, Adultery etcs) athiests and the persons
éngaged in sinful acts as such,should never be recommended

by the king for a trial by-ordeal.lBl

Obviously, the idea behind this prohibition appears to
be of saving the ordeal from going into wrong hands. But, that
does not mean, points out SC, that the cases of the persons
referred to here should not be investigated by an ordeal at
2ll. In fact, Kat. himself wants that the ordeal must be
undergone by the gentle persons. He says that the persons wvho
are prohibited to undergo ordeal should appoint gentle persons

1514 50 points out that this rule is appli-

132

for undergoing it.
cable when the relatives of such persons are not available.
Any wey, this whole section makes provision for the appoiniment
of a representative for undergoing the trial in the cases of

the persons who are prohibited for the same, points out VP.133

(c) Suitability of the ordeal for a particular society:-

T,he ordeal is after all a social custom which can influ-
ence the people who believe in it. Indian society-based on
the principle of four castes and believing in the Vedic tra-
ditions = was gradually growing complex developing into warious
sorts of people having their own sects and cultural traditions.

131. Kat. 427=29.

131A.Kat. 430.
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It was not possible to satisfy these people with the traditionsl
Dharmasastra methods. Kat. therefore pr;vides that such people
should not be tried with these methods. These persons should be
dealt with the methods popularly believed by them. 'Wﬁen untouch=-
ables, men of lowest castes, slaves, mlecchas, and those born of
mixed unions in the reverse order of the castes are guilty of
crimes, the determination of their crime should not be made by
the king (in his court by the traditional methods). He should
indicate such ordeals as are in vogue among them.'134

DT explaing that the ordeals well known among these
people are those of snake in the jar and alikegl35

As regards to the ordeals t0 be practised by the persons
born of the unions of mixed castes, VN refers to the arrangement
prescribed by the older/writers according to which, ordeals
popular with the people of the mother's side should be used for
the person born of the couple married’according to the Anuloma
mgrriage, while those popular with the father's side should be
followed for the person born of the parents mérried according

to the Pratiloma System.136

() Perstnal ability of the individual undergoing the trial :=-

Having thus analysed the suitability of an ordeal in a

‘greater context of the social environment of the person, we
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find that the Dh.writers have considered the problem of the
victimisation of an indivudal in an ordeal and have rather given
a very practical solutien to it by recommending only suitable

ordeal tothe suitable person.

The ordeal nmust be selected on the basis of the strength
of the person which may be elther of the kind of the physical
endurance‘required forlundergoing the trial or of that of the
psychological set=-up of the ﬁerson. As a divine method of inves-
tigation, the ordesl has a Vit;al influence on the religious-
minded person. The Smrtisara therefoie points out that the
ordeal must be selected on the basis of the religious strength
of the person. It is not possible that a person of high religious
belief, devoted to god, offeriﬁg daily worships in accordance
with his family traditions,wéuld just lie for a trifling matter.
The religious strength of the person should therefore be taken
into consideration in selecting the ordeal, the digest opines.137

The physical endurance required for undergoing a parti-
cular ordeal is of course an important factor considered by the
Dh.writerss The success of the water ordeal, for example,
depends %ﬁén one's ability to control the breath. If may not
therefore be a sﬁitable test for the person who is suffering from
the breathing trouble. On the contrary, it may not be an ordeal
at all for the person who gains subsigtance from water and is

habltuated to dive deep in water such as a fisherman or a diver.

£
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The water oréeal would thus prove unsuitzble in both the cases.
Blgcksmiths are habituated to work in severe heat and remain

in direct contact of fire. The fire ordeal would therefore

be a meaningless test for these persons. Poison is not favoura-
ble to the bealth of the person suffering from leprosy or other
skin diseases. A person knowing Mantra and Yoga can on the
contrary nullify the effect of the poison by means of various
antidotes. The rice ordeal would be unsuitable for the person
who is suffering from the diseases of the mouth, or one who has
takeﬁ a vow of not eating rice. The Koga ordeal which can
influence only the god=-believing person,cannot be effective in
the case of an athiest. We thus find that these ordeals are
recommended only for the persons who are capable of undergoing

them and are denied to the unsuitable ones.

Various types of persons referred to by the Dh.writers
either as suitable or unsuitable for a particular ordeal can be

analysed into following groups $

Ac+Physical health of the person

(1) Healihy -
1. Strong(Balin),

(ii) Healthy but withoBit any endursnce-

2 Woman(8%rI), 3 Minor (Bala), 4 0ld person(Vradha)
5 Weak (Durbslsa), 6 4 lean person (Kgééﬁga)
7 Not capable (Asamgrtha).

(1ii) Unhealthy =

: (a) Disabled ﬂ
8 Blind(4ndhs), 9 Lame(Parngu), 10 Impotent (KlIbs)
11 Infirm (Vikalendriya)e.

i

(b) Having some di¢sease

12 Person suffering from biie(Pittarogin), 13 White'

leprosy(s¥itrl), 14 Leprosy (Eunakha), 15 Lucoderms
(Kugtha), 16 Breathing trouble (Svasakisin), 17
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17 Cough and bile(Pittadlimavat), 18 Disease of the mouth
(mukharégin), 19 diseased in general(Atura or Rog¥ or Vyadhita).

B Psychological condition of the person
(i) Persons with sms pecﬁliar kind of mental attitude -
20 a person full of miseries (Arta or Bhrdarta), 21 Un~-
emergetic (Nirutszha), 22 fool(Mirkha), 23 a person
afflicted by various diseases(Vyédhikligya), 24, a person
turned non-religious(Nirdharma), 25 a person afflicted
by various sorts of éifficulties and miseries(Paritapar-

dita), 26 a pérson without any courage(Sattvahina).

(1i) Pergons with particular kind of nature -

27 T4mid(BhTru), 28 Greedy(Lubdha), 29 Wicked(Dusta),
20 Despised or contemptible(Kutsita), 31 Ungrateful |
(Krtaghna) 32 Rogue(rrasatha). 33 cheat(xitava), 34 Athiest
(Nastika). 35 God—fearing(Saauka).

c Progegslon of ( opr a particular way of life adopted y) the gerson

36 Blacksmith(Lohagilpin), 37 a diver or a fisherman
(Ambusevin), 38 person knowing incantations and yoga practi;
ées (Mantrayogakriyavid), 39 an ascetic(tapasvin), 40 a
persén who has observed(vow (Savrata), 41 a person who
wears marks particuler to h;é sects or a Brahmacarim(Lihgin),
42 A Vratya, 43 Gochara(Farmer).

D Persons having %g;ioug ggbif -

‘ 44 @ drunkard(Madyapa), 45 a persén addicted to woman

»(Stfivyasanin),AQG a person engaged in evil acts(Kukarmani

-rata), 47 Engaged in sinful acts(Papabhydsarata), 48 a

great sinner (Mahd@patakin).
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(E) Social posgition of the person ~
49 Poor(Alpadravya), 50 Beggar(Nirdhana), 51 person not having

111

son(Aputra), 52 A person born éf mixed unions(Vargasaﬁkarajata),

53 ﬁhtouchéble(Asp;é&a), 54 Born of low caste(Adhema), 55

Slave(Dasa), 56 Mleccha, 57 person born of the union in the

reverse order of caste(Pratilomyaprasuta).

Commentators have explained some of these words which shows

how they wére taken with their defined legal accuracys e.g. StrL

means a woman in general=irrespective of her caste, age or indi-

vidual position, Bila means a boy i.e. below sixteen-irrespective

of his castej Vrddha is the person below eighty(this means that

a person beyond eighty was not considered for ordeal) and so on

o8

The following table would show for which particular ordeal

these persons were elther recommended or not recommended.
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ORDEALS

RECOMMENDED

1. Tulz
2e Agni
e Jala

4. Visa

5 Koda

6. Tandula
7. Taptamasa

80 Phala

9. Dharmidharmau

—— - — S = -

;?3:4,7:8 »9,10,11,19,

1
1l

1
35
NIL
¥IL

43
NIL

NOP-RECOMMENDED

16,17,19,21,23,27
37 ‘

NIL

7+8,13,14,15,36

/

253,4,12,15,17,19,38
24,31,34,42,44,45,55
18,40 |

NIL

NIL

NIL
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. FPollowing observations should be made as regards to these
rules. $=
(1) Tulgd is in general made available to all. There is there-
fore no quegtion for its not recommending to anybbdy.
Cases in which it could be specially recémmended are noted

in the column .'recommended’.

-

(11)  Agni, Jala and Viga are, on health grounds, not suitable

- to certain personse. These are referred to in the colum
not recommended. For the rest, they are applicable. These
ordeals are particularly meant for the strong persons.
Nar. has 45.1‘3. general denied ordeals in the cases of the
persons referred to in 2,1920,39 and 40 %39 According
to Asghiya, though no specific ordeal has‘been mentioned
here by the writer, we can learn from the immediate context
that it is the fire ordeal that is denied hersi’Eccording
$o SC however, the‘denial here refers to the Agni,dals
and Viga.14l Anyway, if we drop the persons for whom
these ordeals are not considered fit on health ground,
they are appliéable t0 21l those who are capable of under—
going them. Tandula is similarly deﬁied only to those who
cannot undergo it. Koga is also dimilarly denied only to
those to whom 1t is tempramentally not suitable. The rest
of the ordeals are freely avallable to all since they are
not denied to anybody. It will be thus clear that the

139. Narada 256.
140¢ (1Y FromaTedd TARSTRAA, AT AT AFa S SIS aer £ ...
Ee’wme?rf’“ozr%z rAS | Asahdye quated by DKp 452.
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Dh.,writers have mainly considered the avallability of the
ordeal rather than its non-availability. They have seen
that suitable ordeals are recommended to suitable persons

o\nly .

It may be pointed out that the ancient law mskers in India
have geccorded many legal, fiscal or penal priveleges to the
infants, aged, diseased, distressed and helpless. 'I% is evident
from the rules that a general protection was extenéed by the
state to infant and helpless persons as long as they were not
capable of transazting legal .business. They received a legal

guardisn in the person of the kinge....

ees In the case of the ordeal, however, the reason for
.according these persons Special priveleges was not of granting
special protection but due .to understanding that these persons
were unable t0 endure difficult ordeals. It was understood
that these persons would perish immediately, for instance, after
di%tng in case of gn ordeal by waters The Dharmas&stras having
thus in mind the feebleness of the person to whom they usually
accorded special priveleges stated that if these persons, if not
completely exeﬁpt from ordeals should be atlleast submitted %o
such an ordeal in which their feebleness was not a handieap,
that is, to the ordeal by balance which copsisted in double
welghing, before and after exhorat:l.ons:il42 We thus find a
gpirit of tolerance, kindness and concérn for the weakness of
mankind. The Dh.writers should thus be credited for giving
a very practical solution to the problem of victimisation of an
individusl in an ordesl without belittling the utility or impor-

tance of the method.

17201, Sternbach "Juridlcal Studies in ancient Indian LaW'
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(3) Bules for selecting a proper ordeal ¢

The Dh.writers insist upon selecting a proper ordeal

‘and executing it according to the recommended procedure. If this
is not done, the ordeal may fail in achieving the desired goal,
they point out. Need for selecting the proper ordeal becomes
prominent with its development in the legal sphere. Nzr.,Kat.,
Bre, and Pit who have tried to develop law in all its technica-
lities, have naturally developed the ordeal also in its legal
details. |

As regards to the seclection of an ordeal, Nar. says that
the selection must be made on the basis of the strength of place

and time.t4?

(Des'zkalabalspeksam - Etacca dedakalabalipeksam
kuryst; yéd;déﬁ desékélayorbalam vibhyavyate tadbalapeksam
sadhanam kuryst-Asahaya)e. The Smrtisara reads the stanza as
Arthakalabal@peksam and takes Artha(seriousness of the charges
or the magnanimity of the purpose), Kala{auspiciousness or in-
auspiciousness of the time) and Bala(the'religious strength of
the personﬁ undergoing the trial) as three independent factors

necessary to be considered for selecting the ordeal,u4

Thus, if we summarise, following are the factors consi=-
dered for the selectiog of an ordeal ¢~ (i) Personal ability of
the person undergoing the trial. (ii) Serioﬁsness of the charge
(1i1i) The time and (iv) The place of conducting the tria‘tl./As

we have already discuséed the first point in our discussion

143. Nar.239
144e -1 14 deﬁsﬂcvm"(??d'ra%‘rm Fufrrs 3.;"346‘\4«24’ raraGrora
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regarding DivyadhiksrI(person entitled to undergo the trial)

we shall discuss here %he remgining points in due order.

(a) Consideration of the ordeal from the point of view of

The seriousness of the charges.

The ordeal cbuld be utilised with advantage in the disputes
in .which no human proof was available. These were generally the
cases of Rajadroha(Treason) and Szhasa(Heinous action) in which
attempts were ofteﬁ made by the culprits to destroy all possible
evidence. A king was therefore advisgéd to make a free use of
ordeal in all such cases. He could select any ordeal considered

rroper by him for'the purposes

In the cases such as the repayment of debts(Rnadanam) or
deposites(Niksepa) or theft(steya), however, the king was asked
t0 recommend only the suitable ordeal which could be dedided on

the basis of the seriousness of an offence to be calculated in

terms of mcney.145

)

We thus find various ordeals classified in due order in

accordance with the seriousness of the offence.

VI?@U

Vignu pointg out that the value of an offence muét be
measured in gold. He‘gives us a table indicating the value for

which the following methods are applicable.

145. Viggu IX 2=3.
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Dﬁrvékara... for less than or upto 1 Krsnala.
Tilakarae. . - do - 2 Krsnalas.
Ra jatakara - 40 = 3 =do=
Suvarnakara -do = ’ 4 =do=
Siroddhrtamghikarag=- do - 5 =do=-
ﬁoda - do = % Suvarna.

And beyond this, any offence of a higher value should
deservingly be tried by any of the methods such as Dha?a,Agni‘

Udaka and Vi§ao146

It must be obgerved that Viggu does not give the respective
value for which each of the higher method could be used. Vivada=
candra points out that the minimum value required for any of

these methods should be half a Suvarga.l47

4n important point referred to by Vigyu with regardes to
the valuation of an offence is that such valuation must be made
on the badis of (i) the money involved and (1ii) the qualities or
the caste of the"person undergoing the triai. If the pefson is
the repeater of the offence(Prégdygfadoga) his act would naturally

be treated zs more serious.148

As regards to the caste of the
person, Visnu points out that the values given in the above table |
are with reference to a SGdraj in the cases of Vaidya,Ksatriya

and Brahmin -the given amount should respectively be doubled,

trebled or mgde four times.l49

146, Visnu.IX 4-11.
147. HF'qr:ﬁpﬁ#ﬁgyngavfﬁﬁﬂ?@g¢£53

Vivaclaconadro ﬁLthL ()8_ DK? A31.
148. Viggu IX.18.

149. Visnu IX.12-14.
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YAJWAV ALKYA '

Yaj. points out that Phala,Visa and Tula should not be
$ried for the offences valued to be less than 1000 Pagas.lso
The Mit. advises ﬁs to include the Jala also in the lis]‘-b?li‘hﬁs,
out of fiie ordeals given by Y&j. Koss is recommended for an
offence below 1000 Panas, and the femaining four above it.
Obviously, this cag be taken as a line of demarkation between
the 0aths and the ordeals in genersl, since, Koda is in fact

an oath deemed to be an ordeal.

We have Seen above that Visnu has only graded various
oaths according to their respective(value. He has however not
indicated similar grades of the ordeals. Yaj. has also practically
done the same. He has only distinguished Koga from others but
has not indicated the respective value of each of the ordeal

given by him,

In this respect, Nar. also does not go beyond Yaj. On
the contrary, it appears that he has avoided to discuss this
aspect of the ordesl. Selection of an ordeal according to him.
must be made on the basis of the strength of place and time.
[Desakslabalspeksam- we have already referred to the varient
reading = Arthakilabaltpeksam. It may be observed that Desakala-0
appears to be the original reading for the following reasons=
Nar.does not really discuss the Artha aspect of the ordeal.

Asahéyé, the commentator of Narada-Smrti accepts that reading].

150, Y5j.II.99

151. Wm‘um«affab BTE (B JedT AT o AT | FETATE FEMT |
Mit om b‘é:d}f[“?ﬁ
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The Artha -aspect appears t0 have got prominence in the later
Smrtis. We find that Kat. and Br. have particularly stressed
thés aspecte. ‘ '

KATYAYANA | |

| All sort of money should be converted into gold. Suitable
ordeal should be tried only after valuing the offence in terms
of gold. Visa should be tried for the loss of 100(Suvarpas),
dgni for 80, Jala for 60, Dhata for 40, Koda for 30(or 20 or 10
or for more than half of it i.e.6) Tandula for 1/4th of it.
(1.es1% Suvarga), methods like touching the head of Son etcs
for l/ath of it(i.es for a half Suvarna less by 1/8th part of
it i.é. approx.ABO K;@galas) and other popular methods for 1/4th
of 1t.(i.e. Seven and a half Krenalas).l’2

BRHASPATI

A king, with a desire to know the truth or the fslsehood,
should give ordeals as per recommended procedure in accordance

with the seriousness of the offence.

Visa should be tried for the loss of 1000(Panas), Agni
for the amount less by 1/4th of it(i.e. 750 Pamas), Jala for
the amount less by the third part of it(i.e.670), Dhata for half
of it(506), Taptamasa for 400, Tandula for 300, KoSa for 150,

Dharmadharmau for 100, znd Phéla for a Gocora.

These are the recommendations for an inferior type of person

The amount may be doubledor made four times in the cases of the

persons of middle or higher categories.153

152. K3te 417-421.
153 . B? 012-1333.
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PITAMAH

Pit. who is otherwise very elaborate in his discussion
on ordeals, gives one single stanza for the graddtion of the
“ordesl, probably indicating the less importance of such a con~-
sidersition. The grades mentioned by him gre $ DhaEa for 1000
Panas, Agni for half of it(1.e.500 éagas), Jala for quarter
of it(250 papas) and Poison for half of it(125 Par}as).w4

PADMAPURANA

All wealth, valued on par with the movagble or the immo-
vable property involved in the litigation,should be converted

into gold snd proper ordeal should be tried accordingly.l”>

The commentators and the digest-writers have developed
the various points arising from the details given by the
Sm;tikéras. These are $=-

(1) Valuation of an offence in some standard(and uniform)
' measure.

(ii) Proper graddtion of various methods.

(1ii) Reconciliztion of the various statements of the

Smrtikaras.

In ancient India, money was calculated in various forms.
We f£ind different currencies populai at different times in
different parts of the country. It was necessary to decide the
uniform value of different currencies particularly for gwarding

punishments, otherwise convicts at different places might be

154. Pit. 8
155 P?. 1
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asked to pay higher or lower fine even for similar offenceseto®

Mang and other Smrtikaras have therefore given three

standard currencies - in gold, in Silver snd in Copper.157

In the case of an ordesl, as also for the payment of fine
the standard currency recommended by Manu was to be accepted.
. . 158
The later writers prescribed this as & general rule. But this

was not sufficient tb golve the difficulty, because'hﬁ the detalls

156+ T 50T AT ATt REATa A CUST o st <1 Ta%aT Rea -
suTet TAGRUTTA TR LaTNEA oo T 208 a7 s Y FAUTETIL — -
T&Tl (AU For T gusoa=t e xS egpre Ardwf a1d |

MLt o, ZALA, I-3¢

157, Vide Manu.VIII.131-137, Y5j.I.361-365 etc. Tables for
currencies in gold, silver and copper may be given in
short as follovws $=

(4) = Suvarnonména(Golden currency).
8 Trasarenu = 1 Liksa; 3 Liksas= 1 Rajasarsapa}
3 Rajasarsaps=l Gaurasarsapas 6 Gaura.= 1 Tava.
3 Yavas = 1 Krsenala; 5 Krsnalas = 1 Magaj
16 Masa 1l Suvarnay 4 or 5 Suvarna = 1 Pala.

N.B. A Yava can be stuksma, madhyama or sthulae. We have
to take here madhyama yavas

(B) Rajatonmsna (Silver currency)
2 Krsnalas= 1 Masaj; 16 Magas = 1 Dharana(or 1 Purana)
10 Dharanas= 1 Jatamana(or Pala); 4 Suvarnas= 1 Niskas

(C) Tamronmana(Copper currency)
1/4 Pala(Golden or copper)= 1 Karsa or Pana or Kirsapana.

1584 %o &0 ~T Fegeid TRATOT ST | VPITS
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glven by these Sm?tikéras are confusieng, 4 Suvarna, for example
is equal t0 4 Palas according to some, while according to others
it 4s equal to 5 Palas. A Karsa is available in all the three
currincies (i.e. SuVarﬁakaréa, Rajatakarsa and the Témrakar§a)

and 80 One

Mit. therefore points out that in the stahza 'Nasshasrat!
etc. one must take TEmrike Pana(i.e. K§r§59?93)159, while digests
like SC,VN etc. explain that if‘is not possible to adhere to the
measgres given by Manue These dlgests plead for the currencies
popular in their times z2nd rather give complete tables convere
ting the values recommended by the Sm;tikaras into the currenciles

recommended by them.

The SC points out that all measures must be converted into
Vyavaharika Niskae This can be concluded on the following grounds:
The General rule is that in case of an ordeal, the measures given
by Manu must be followed, but this is practically not possible
because Manu's measures indicate a‘mnch higher value; For example,
in stanzas like 'Niske to Satyavacanam,' if we take Manu's Niska
we must remember’that Manu's Niska is Réjatapaiétmaka) f.e. to be
calculated in the silver_cﬁrrency)vand it values more than half
the golden Karsa. Now, if this ocath of Satyavacana is 1o be .
conducted tb a Brghmin, thg value of the offence must be four
times larger (i.e. equal to 4 Nigkas). That is of course a very
big amount as—against the milder form i.es. an oath of Satyavacana.
We must therefore resort to the Vyavahgriks Nigka which is much
reasonable. All the measures, either in Krsnalas(given by Visnu),

Karsgpanas(given by Brhaspati) and Suvarnas(given by Katy@yana)

159. ‘n’ﬂ%’&ﬂﬁ?\arrq’ f'?rexé’ T AT QUTRT & &5 S TR STH ) Mit. om 5 Ia9.



122
could be conveniently converted into Vyavaharika Nigka with the

following table $ 1 Vyavaharika Nigka = 80 Karsapanas
or ., = 20 Krenalas
or = 1/4 Suvarna.

8C gives a complete table convérting the Suvarna values
of ordeal given by Kazte. into the Vyavaharika Nigka by suppli-
menting it with more details - by giving further divisions of
the methods given by the Smrtikara or by adding other methods
$0 it e.g. the digest divides Kogda into two. Alpabhiyogavihita
and Mahabhiyogavihita; Dharmaja into three i.e. for Uttama,
Madhyama and Nikrsta, while it adds the methods like those of
Puspa, touching the feet of Brahmins, Istapurtapradana and
Jitidapathas. Complete table given by SC is produced here,with
ésteric mark on the methods originally referred by Kat.

x 1) Visa for 400 Nigkas.

£ 2) Agni for '320 Nigkas.

# 3) Jala for 240 Nigkas.

* 4) Dhata for 160 Nigkas.
2 5) (Fahabhlyoga)xbsa for 120 Niskas.

- " The same Kosa can be tried for 80,40 or 24 Niskas.

% 6) Tandula for 6 lekas (%.5.X
7) Dharmaja for 5 Nigkas
(for Uttama)
8) (Alpébhiyoga)Koéa for 3 Nigkas.
9) Pugpa - for little less than 3 Nigkas.
10) Dharmaja(for Madhyamg) = 2% Nigkas.

11) Touching the feet of Brahmin, Father and the
image of god...for 2 Nigkas.

% 12) Touching the head of son and wife for 1% Niskas(30 Krsy-

- las
13) Dharmaja(for Nikbsta) for more than 1.1/4 Nigkas.

14) Methods like Istapirta etc. for 1 Niska.
* 15) Laukiks Sépathas for 4 tens of a.Niska(7% Krsnalas)
16) Jatiszpathas = zotpa part of Nigka.
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The recommendations given by Kat. should be taken as
referring to the cases O0f Apahnavaj while those given by B?.
to the cases of Apahara, the digest points out. Br. has given
the values of the offences in Karsapana and with references to
the Uttgmé, M%dhyamé and Adhsma types of persons. Values in
Kargapana given by Br. can be transferred to the Vyavaharika
Niska as follows $- | ;

(N = Nigka, K = Krsnalas, Y Yava)
. . G = Govyakti.

T A v S e T IS s S e S s S e S O e 0 NS e S e S om0 e S e TS e 2 e 2 e S e L DS 4 e S e T 0 O e 2 e X e 220 o

IN TERMS OF VYA.NISKA (BR.)IN TERMS OF KARSAPAN!
Nikrsta Madhyama Uttama Nikrsta Madhyama ~ Uttame
Visa 12t N. 25 N. 50 N. = 1000 2000 4000
Agni 9N, 19 N. 37 N 750 1500 3000
74‘, X .,
Jale 8 N. 16 N.. 33 N 670 1340 2680
-~ 7 X. 13 K. - 7 K. . \
-1 Yo+ 1 Y. = 1 Y. ,
Dhata &j'f Ne. ~ 12+ N. 25 N. 5000 1000 2000
Taptemdsa 5 N. 10 N. 20 N. 400 - 800 1600
Tandula %5 TN 15 N 300 600 1200
Ko<a i w. 32 N. % N, 150 300 600
Dharmaje 1% N.  2f N. 5 N. 100 1200 400
Phila 1 G > @&, 4 G. Phala is strictly reser

ved for Gocora and is
dependent on the number
of cows stolen.
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Other points referred to by S8C are as follows s~

(1) In a1l civil cases, offences valuing more than 500 Panas

are supposed to be the serious offences and those less than

H



500 Panas are the light offences. ' 411 the cases referred to
here in this tableé are the civil cases, seriousness of which

can be valued on the basis of the money involvede.

(11) The seriousness of the criminal cases could be decided
on the basis of the punishment or the Priyadacitta a person

might require to undeigo.

‘(iii) Values given by Y&j. in Nasahasrat etc. should be tkken

és referring 0 the persons of the middle category(Madhyama), .
because in the case of the person of a lower categéry, an offence
valuing less than 1000(Panas) will be treated as a serious
offence while in the case of the person of a higher category,

the offence valued less than 200C Panas will be treated as =
light offence.

(iv) Pit.'s staﬁza(Sahasrg@u ete) should be taken as referring
%o the perséns that ére the repeaters of the offences. Thus even
if he is an Uttama person, he will have to undergo Dhata for the

offence valued to be four times less than 1000(Panas).

(v) No writer has given the values of the offences for the
oaths like Satya, Pu§pa efc, but these should be adjusted with
the arrangement(given by Eat.or even by Visnu) for the cases

of Apahnava. 6

VE has following elaborate discusslon in thils respect.
“We find that writers like Br.give the values of various
ordeals in thousands while other like Kat. give them in hundreds.

3a
160. SC pp.2352-239.
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We may find these statements incongruent. If however we have to
reconcile these statements, we must accept the details of Br. as
per convention(Nyzya) that whichever is larger or bigger must

be accepted.

A general rule in this fespect however is :-~ whenever
we find any number mentioned without any specific form of measure,
we nust take it as pertaining to the Panas since people popularly

commerce in that currencye.

But as regards to Pagas also, we have four different
opinions. (i) The(Suvarna) Pana explained by the Vaiyakaranas as
that equal to 4 Kakinis (11) The Karsapana made of copper. (1ii)
The Dasamanatmaka Pana wherein 1 Mana = 1 Tandula and 10 Manas
(or Tandulas) = 1 Paga and (iv) Pana calculated in Masas i.e.

1 Pana = 20 ﬁ£§as.

Out of these 4 types of Panas, fourth type is straightway
rejected by the rule that the Pa?a of 20 Mé?as is recommended
for all purposes except ofdeals. Similarly, the second variety
also gets 1ltself dropped since writers like Viggu and Kat. have
clearly pointed out that value of an offence must be measured in
gold. We have thus only two options i.e. the Vaiyakarana Pana
and the Dasaminatmaka ?aga « Here we can have followiﬁg arran-
gement 3~ When the number is given in thousands we must take
the first Paga(whieh‘is equivalent to 4 Kékigfs) énd when it
is in hundreds.we should take it in the Dasamanatmaka Pana.

Now, if we calculate the details given by Nar.,Kat and
others in the chapter of punishment, we find that the first
nga is equal to 16 Manas(i.e. it is §odas§ménétmaka). It

ls as follows ¢=



- | 1.6

() 1 Masa , = 8 Kakinis.

* 1 Mana(Tandula) = 8 Kakinis.
. 1 Masa = 1 Mana.

(b) 1 MahisT = 8 Magas.

o 1 Mahigl = 2 quarters of a Pana.
/. 8 Masas = 2 quarters of a Pana

.

. 1 Pana = 16 Mé%as = 16 Manas.

If the accused is full of merits, we must calculate the
number given by the Smrtikara in the Sodasaminatmaks Pana, if
the person is without merits,we should find the number in the
Dasamangtmaka Pana. Ve cén thus give the following table

indicating the value of an offence in the Dasamandtmaka Pana.

I-(a) 10 to 15 Panas -« Dharmajs for = sddrs, but Phila
. ° for a Krsivala.

15 to 30 Panas =~ Kosa for a Stdra.

30 to 40 Panas - Tandula for a SGara.
40 to 50 Panas & Taptaméga for a Sﬁdra.
50 to 67 Panas = Tula for a Sidra.

67 to T5 Panas - Jala for a Sadra.

75 to 100 Panas = Agni for a Stdrae

100 gnd ahove‘ - Viga for g Sﬁdra.

(b) All these values are given with reference to a Stdra. In
the cases of Vaisya, Kgatgiya and Brahmin, the respective amount
nust be doubled, trebled or made four times as per recommendations
of Vi§gu.

B;. giveg three categories of the‘perspns undergoing the

trials.Fhese are (i) Lowest(Nikrsta), (ii) Middle(Madhyama) and



and (iii) Highest (Uttama). For the persons of the Middle af

and the ﬁighest cafegorieé the respective amount must be doubled °
or mgde four times. This however presupposes a category in between
the middle z# and the‘Highest, where the respective amount should

be made three times.

Now, a S%dra would include all the persons comming under
Sadra class(Sadharmégah) and others born of lower castes. Similarly
many of the Brahmins agre treated'as,sﬁdras on the baslg of the

stotement of K3te.

i

II-(a) Visnou has given various S%pathas valued in terms of |
K;géalas. There dis no unifo;mity as regards to the value of a
Krgnala. A Krsnala of Yaj. and Manu amdunts to 7 Magas less by
2 Kakinis (i.e. 26 Kakinis) while that of Visnu is of 6 Masas
less by 3 kékipis (1.e+21 KakinIs). We must obtiously follow
Vi§gu's.8épathas in fhe k;épala recommended by him. These are
Dﬁrvéﬁara for 1 kggpala, Tilakarg for 2, Rajatakara for 3,

- Suvarnakam for 4, Siroddhrtamahikara for 5, Koga for half g

Suvarna and so0 one.

(b) Visnu has not given various sapathas such as touching the
head of son or wife mentioned by Manu and others. These should be
adjusted between STroddhrtamahikera and the Koga mentioned by
hin/261 . a

According‘to SV, the numbers in thousmnds given by Br.
belong to the Tandulatulitamenasuvarna(=Menas) which can be
converted into Panas by dividing thoseﬂfigureé-by ten. The

161ls VN pp.193"212.
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Digest has accordingly, given a table of conversion of the Br.'s

numbers into(Daséménétmaka) Panas.

argamenks
SV has advocated the same .sxrongements as given by VN and

“has established that the incongruency between the two sets of
figures l.e. given in hundrds and those in thousanés can be remowed
by resorting to the Panas which can be of two tyﬁes i.e. §oga§ém§né-
tmaks and Dasamandtmaka out of which, the former is meant for the

accused person with merit while the latter for one without merits.

SV has strongly rejected the plea made by the SC that all
these figures should be coﬁverted into the Vyavahariks Niska on
the ground that it cannot be supported by the Smrti texts and
secondly that we c;n very well co-relate these various numbers
and remove the incongruency by resortiné to Pagas which are already

recommended by the Sdstrakaras(vide SV pp.172-182).

An interesting point notable in this whole discussion
concerning the seriousness of an offence is that though there is
a difference of opinion amongst the writers as regards to the
- value for and the currency in which the seriousness of an offence
should be calculated, the order of the ordeal as such given by
thesé writers is unifqrmly the same. Thus every writer reqommends
Vi§a for %he\seriousmost offence; ﬁhen comes Agni, then Jala,

[

then Tulz and so on.

It appears that this aspect of ordeal is gradually getting
lesser importances. We find that digests like Madanaratnapradipa,
Nrsibhaprasada, Divyatattva and Vyavebaraprakasa have rather

discussed this topic of gradiﬁg the ordeal in relation with the
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value of the‘offence with reservation and have satisfied
themselves only by collecting the traditional information or
by merely quoting the stanzas of Kat. and Br., while digests
like Vyavasharamayukha have preferred to pass over the discuss~
ion. These works thus appear attaching lesser importance t0

this topic.

We czn givep following reasons for such a development.
(i) In course of time, we find an overall change in the general
ﬁoéitions of the ordeals. Vi§a end Jala, the important ordeals
of the Dh.systems start going into background and Taptamasa,
comparatively an inferior ordeal,attains importance. The order
of the ordeal(from the point of view of the seriousness of the
offence) given by Dh.writers does not agree with the one given
by Alberuni. Alberuni who describes these methods in their
succeeding higher positions gives following order. Oaths, Visa,

Jala, Kosa, Tuld, Taptamaga and Agni(Vide Chapter VII).

(11) Dh.writers recommendéd particular method for a particular
kind of dispute. The result was that particular oldeal was fixed
for particular kind of offence. Tandula and Taptamasa were ‘
particularly recommended for the cases of theft and they came

to be reserved for the offences of theft. These rules limited

the scope of deciding an ordeal on the basis of the seriousness

of the offences

(iii) BRules regarding the physical ability of the person under—
going the trial and those concerning with the suitability of

the season also limited the scope of such a considerastion.
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}(iv) A1 the methods described in Dharmasastra were gradually
made milder. Not a single test was allowed to be dreadful or
rigky for humen life. Grading of these ordeals as serious or

safe,therefore,gradually became less important.

(v) According to the Dh.rules, ordeal was always employed
with the mutual ‘consent of the parties concerned. It was never
forced on anybody and was to be undergone willfully. A4s a
result of this provision, we find that the person was given
freedom to select the method of his choice.[Vide : The case of
Krggéji Bin Bapuji Bogké Vs. Somzji Bin Bgpuji Bogké given in
chapter VII] '

(vi)  Popularity of these methods varied individually from
time to' time,FThe popular method of the day was in more demand.

. (B) Gonsideration of ordesl from the point of view of the time
or the suitability of the segson $
The éarlier writers like Gautama, Apastaiba, Safikha and
Likhita and Monu have not disdussed ar given the rules for the
time or the season for conducfing an ordeal. The discussion;
a8 it appears, is first taken up by Visnu. While discussing the
proper time for the ordeal, the Dh.writers have mainly discussed
'Rtuto Divyavyavasthi' i.e. the favourableness of the season'.
The& have also discuséed the time i.e. the part of the deay 6r
the actual moment when thé ordeal should be conducted. We shall

discuss here these rules in due order.
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TISNU
\ Tula must not be conducted when there is wind. Agni
should not be conducted in the Sarad and Grisma. Jala must not
be conducted in Hemanta and Sisira. Visa should not be given
. in the rainy season.léa

It is interesting %o note that Yaj. who has standard;
ised the ordeals in general and has discussed all the important
agpects of the ordeals has however not discussed the favourable-
ness of the season.for these ordeals. Amongst lgter Sm;tikﬁras
we find that almost every Smrtikara stresses the importance
of conducting the ordegl at a proper time and proper plaee.lif
this is not observed the ordeal may fail in itg purpose,the;;r’
point out. 8> Amongst these writers Nair.,Kat.,Br.,and Pit.
are important. We however find that Nar. discusses both the
aspects -~ the time and place of conducting ordeals =~ witﬂout
any discrimination, B;. is silent on both, Kit. discusses the
Place of conducting the ordeals and Pit.elucidiates the rules
fegarding the time of ordeal. We thus find Visnu, Nar., and
Pit. as the main writers discussing the time of conducting an
ordeale.
NARADA

Nar. sgys that, fire ordeal is recommended in the
“Varsd, the balance in the Sidira, the water in Grisma and the
Poison in the cold season. The water s&ss3d ordeal should nqt
be tried in the cold season, no% fire in the heat,the Poison
in the rains and the Balance in the wind.l%4
162, Visgu.1%.23.30

1630 K§t04370
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Pit. points out that the Caitra, Mérgaéir§a and Vaisskha

are undisputedly common months for all the ordeals in general.

The Balance is memnt for zll seasons but it must be avolided when

the wind is blowing. The Fireifecommended in the §i§ira,Hemanta

and Varsid, the water in Sarad and Grisma, Visa in Hemanta and

Sidira.
all
for,the times.

controlol65

Kosa is recommended all the timeg, Tulaz is also meant

In the Rainy season, the Visa flares up beyond

We can anzlyse these rules in the following table.

s Perp— e o 22 g e e e R T —— T g e, g e gy Ph g —
S T ST ST e S O ST G S s Y S A i T S WS M i 2 0 e T R G WIS T T B S S i S it S S e S e 2 g S T e 2 e T

Season VISNU NARADA PITAMAHA

- VASANTA

(Phalguna~- '

Caitra)

GRISMA No Agni Water recommend- Water recommen—
( Va is/ékha"' . ed. ded.

Jyestha)

VARSA No Poison Agni recommended Agni recommen-
(f$adha~ No Poison. ded.

Sravana Poison flares

Ul :

SARAD No Agni Water recommen
(Bhadrapada~ ~deds

Advin) ,

HEMANTA . No water Agni recommended.
(Rartika-~ ‘Poison recommen~
Margasirsa) ded.

SISTRA _ No Water  Dhata recommen~ Agni recommended.
(Pausa-~-Magha) dede. Poison recommen-

) ' ded.

GENERAL No Tula when  No waber in Cold 1)Caitrs,Marga-
REMARKS wind blows. Season,Agni in slrga and

Vaigskha comm-
on months for
8,110 . ’
2)Xosa,Tula in
all segsons.

hot segason,Balance
when the wing
blows.

165.P1t.10-16.
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If we examine the rules regafding the favourableness of
the season for conducting the ordeal, we find that all rest;ict-
jons of seasons for the aspplication of an ordeal, unless they
are vitally connected with the working of the trial, are gradu-~
ally relaxed. On the whole, we thus find a tendancy of the Dh.
writers to make ordeals freely available so that they could be
used t0 their maximum advantage. We have already seen that the
‘caste restrictions on these trials were removed and all ordeals
were made free for all persdns. Similarly, here also we find

a tendency of removing the restrictions of seasons.

Pirst of all, we must point out that rules regardiné
the segson are given by the Sm;tikéras only with reference to
the five ordeals given by Visnu and‘Yéj. The oéher ordeals added
later on by subseyuent writers are not discussed from the season

point of view.

Amongst the five ordeals also, the Kosa and Tulz x=
are recommended in all the seasoné. We find that Tulz is not
allowed when there is wind blowiné. This is quite obvious,
because the result(the success or the failure)in this method
depends upon the movement of the scales. It is not possible
to decide correctly the position of the scales if they are

constantly moving due to the wind. ©Save this condition, we find.

that Tula and Kos's are recommended for all the seasons.

We have observed agbove that the ordesls added later

on are not discussed from the‘season point of view. Mit. DT,

SV clearly point out that since no specific rules are given for

!
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these ordeals, they should be taken as available in all the
seasons,16§ while SC explains that the Koda (the last of the
five ordeals) should include the other ordeals. Considerstion
‘of segpon is thus really meant for three ordeals i.e. Agni,
dala and Vi§a.167 Here also wé find a tendancy of lessening

the restrictions and making them as available as possible.

A simple observation of the table given above will
reveal to us a gradual change in the view point of the Writers.
Visnu has positively deni=d the use bf three ordeals in respect-
ive seasons. Narads and Pit. do not speak of such denials.

They recommend a particular ordeal for a particular season.

l We find that Visnu has denied the use of Agni and Jala
for two seasons each and that of poison for one season only.
Nar. denies Agni in hot weather and water in cold. He does not
restrict the use of Agni and. water in any partlcular Segson,
Cons 1deration of weather in the cases of these ordeals was
perhaps more important to him than restrioting them in a parti-
cular season. It will appear’that Pit.also like Nar., has
thought of these ordeals from the’ recommendation~(and not the
denial=) point of'view.“He does-not deny these orxrdeals in any
season as such. He, on the contrary, points out in general
three months which could be used fof any ordeal without any

regtrictione

vl

& Brarargol FEATAUTHTHTZEVTE | vEaTAT 3‘3‘:‘3&%(7?@& fd—ﬁ”él_

- HT(FH AT | Mit. on ey L7 awmmﬁafg/%ﬂw*mwawﬁaf
AHFTIEH T ) DT p-576.

167 dﬁiTET{Uf cfygzZET{lF}ﬁ&fkﬁaghﬁf ‘”TQ&WEIG}E(éﬁﬁT%ﬂT}ﬁfvﬁhWTvﬂfaagfﬁT
oﬂakaTlsc ppoHaL-43.
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The Poison ordeal 1is denied only in the rainy sesson and
therefore it is available in all other seasons. This restriction
is also gradﬁally removed. Nar. has made a general recommendation
for its use in cold weather. He denies it in the rainy season
no doubt, but this denial is not very stricf because he himself
recommends the use of gpecific quantity of poison in the rainy
season. Digests like DT therefore declare that the denial of the
Po;son in the rainy season relates only with thé Poison of higher
quantity. Pit. points out that the Poison flares up in the rainy
season. Save this difficul%y, he has no objection in using it

in the rainy season.lss

Thus we find that the season considerstion of the ordeal
is shifted to the suitability of the Weathef.and except that the
five and water ordeals are avoided in extremely hot or extreﬁely
cold weather, there is a tendency of mgking all the ordeals

availsble in all the seasong.

With reference to the time of conducting ordeal, Viggu

and Ygj. points out in genersl that the ordeals must be conducted

169

at the Sunrise. According to SC it only means that the ordeals

must be conducted in the former part of the day,l70 while VN

observes that unless otherwise specially recommended, the ordeals

must be conducted in the former part of the day.l71

168.For special rules for conducting the poison ordegl in the
rainy season vide discussion on the poison ordeal in Chapter V.

169.Vignu IX.33, Y&j.IT.97
170+ & FAETURA FAGT GF A= 33aT AL TATToAT | 5C P25

171 HFATHTGIERTHTUTT ZoxTofT S/:af‘sc@"r? G HTEs VR p.142
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Pite in this connection points out that the fire,Balance
and Kos's must be conducted in the former part of the day, Water

in the mid-day and Poison in the latter part of the night.l72

Commenting upon the Yaj.stanza, the Mit. points out that
sun-rise is the general time recommended for the ordeal, but we
nust follow the path of §ig§as according to whom ordeals are con-
ducted (at sunrise) on Sundays only.173 Other writers also
point out that‘the‘ordeals should be conducted on Sunday. Accor—
- ding to Prajapati however all ordeals must be conducted in the
former part of the day on any Tuesday or Sunday.l74‘ According
to the stanzas quoted by DT, VP etc. ordeals are not conducted

on Tuesdays and Saturdays.
vizamilrodaya
According to ¥ the ordesl must be conducted on the aus-

picious day of the Bright fortnight.t!”

DT quotes stanzas from a work on Astrology, according to
which a person desirious of being victorious in an ordeal should

not undergo it -(a) when the Sun is (i) in the Sitha or Makars

172. Pit.17-18.

175, an 2207 Faled 24 Vrutrad axrd 1@%24—7771‘@*”2?{311"@'5@(
ZoaT 1T AT ) Mit en gL D97
It willl appear that this rule was closely followed by
the people. Vide Philadivya described in the kittur
inscription, and examples available through Maratha
records (Chapter VII). Also vide the practices of
tribes like Bhil and others in Appendix.I.

174+ Prajapati,2.

175. 279 FRTT RomariTed e 6T | sgagaft prkd &Aoo
STIARIT T AHTA - L V’Mmigzaalnj,a queled b3 DKk praly
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zodiacs (ii) in' conjunction with the Jupiter or (1ii) in the
setting position, as Weli as (b) in the intercalary month.
(Adhika M3sa) .

The wise persons would advise ordeal when the Sun and

Jupiter are in their pmrest positions(i.e. they should not be
in undesirable conjunctioﬁ or under the $ll-effects of any
other planet, nor should they be in their weakest positions
such as.4th,8th or 12th house) 2 The wise persons would not .
recommend it when the Sukra is setting. An ordeél or an BExpi-
ation should not be undertaken or 8th or 14th day of the fort-
night. Similarly, an ordeal or a marriage ceremon& should not

be performed on Fuesdays and Saturdayse.

The digest also quotes stanzes from DIpakalika which
gives exhaustive details of the planatory positions in which

ordeal is either encouraged or rejected. These can be summari-

sed as followsg 3=

The ordeal is not advised 3 (1) when the Shkra is
setting. (ii) the Sun is in the 8th house. (iii) when. the Sun
and Jupiter are in conjuncti;n with each other. (iv) in the birth;
month of the person to be tried. (v) when the moon isfgth from
‘the Janmanaksatra (vi) in the month of Bhadrapada (vii) in
an intercalary month. (viii) if the Janmanaksatra falls on that
days ‘

The ordesl is recommended (a) when the Sun,Jhpiter and
Moon are in their purest positions(i.e.they should not be in

the 4th, 8th or 12th house). (b) when the ‘cara’ planets are in

the 2nd and lst house(Dhanusthana and Tanusthana)[i.e. when Guru,
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Sukrs and Budha are rising and the‘lagna’ is belonging to the

Tuls, Mesa, Karka and Makar zodiacs] (e¢) any auspieious moment .+ 10

Ordegls were conducted on auspicious moments decided as
per astrological calculations, during the Maratha period. If the
ofdeal could not be performed on the day and time fixed, a fresh
MuhGrts was calculated for the purpose(Vide Chapter VII).

Mit. points out that the various aspects that are to be
considered for selecting a particular ordeal éuch as the caste
and eligibility of the person, seriousness of the offence,suita=-
bility of time etec. should be considered conjointly and not in
isolation e.g.(a) Tula is recommended for woman but it is not so
that a woman must always be tried with the Tula only, since other
methods like Koda, Agni'etec. can be available for her. Obviously,
we have to see the rules of season and the serlousness of the
offence before deciding the ordeal. (b) Similarly, Brahmins are

also not always to be tried by Balance only, since other ordeals

176, o3RS - r%'{%;} T XD AT AT Wg‘%“f‘ﬂ‘}r | TEATA o o=
VT AT VT | TR43RT G AT o apdhsazdota G | gt
T TR AT TR ATRAT G2, || ez o7 LGS grerBraady
T AT @=TE3T sTiF TS sivr 11
G ugelt JA LI aRAF 0T 2oz | FUT o A Bt
M AR JEARATI rmmrsar Y | G a1 TRy
fgﬁ?ﬁTﬁ}f%ai}'u?tﬁ}ﬂ\ﬁ%j’ﬂdTﬁT | AT 2TT 8T TN T TorAT AT
- TRTEAGLY | GUT: 42T TOUT B gapaTareraial eRT TSy ||
DT bb- 57¢-77
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could be available to them. (c¢) It has been pointed out that

Agni should not be tried on a leper, ﬁater on a person suffering
from Asthema or Poison for a person quffering from Bile or Phlegma.
'Now, even if the caste of the person or the season recommended be

suitable, these ordeals capnot be tried on these persons on

health grounds.l77

(C) Consideration of an ordesl from the point of view of the place
of conducting the trisl.

We shall discuss here the rules regarding the place of

conducting the ordeal.

Gautama says that a Sapatha must be conducted in the

assembly of gods, in the assembly of Brghmins or in the royal .

assembly. Explaining this Sttra, Maskarin gives following pointst=

(1) The word Deva here means the idols of the gods or gods
' - like Sun.
(ii) This rule regarding the place of conduction of the oaths

relates with the oaths to be used in the legal disputes.
(Vygvahére) and not the popular ones(Laukika). For '
ﬁopulér oaths there are no restrictions. They could be
conducted anywhere.

(1ii)  The places recommended in the SUtra are feferred %o in
due order of preference i.e. each latter one is to be
selected dnly in the absence or the non=availability of
the former one = Non-availability of the place must be
viewed from the point of view of its being engasged in

some other suite.
177« Vide Mit.on Y5j.II.98.
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(iv) . In fact, the Sttrakara should have said 'iﬁ the presehce
of gods etc.'(Samgksam)instead of in the assembly of gods
etc.(Samsadij; but it only means that the place selected
must be a constituted =% assembly (Sabhi} in the vicinity
of gods, because the constituted assembly (has its rules

of procedure and therefore) is free from frauds.178

Gautama-mitdksara péints out that the assembly of gods
mesns a place of live or stern deity (Ugradevati). The commentary
further points out that thé place for an oath must be selected
in the cases of Ksatriya etc. on the basis of the seriousness of
the offences - vicinity of gods must be the place for the serious
offences, while cases?frifling mgtter could be tried at any other
179

place.
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Apastamba, séﬁkhaéLikhita and Manu have not given any
details as regards to the place of conducting the ordeals.

Ap

Viggu, in general, recommends the 'Vicinity of gods or
Brahmins' as the place for conducting theée trials. Yaj.also
gives a éimilar stanza which reads Nrpa insteéd of Deva recomm;
ending the vicinity of the king or Brahmins as the places of

the trial.r8C’

‘The varient reading speaks of a very important change

in the history of ordeals. The ordeals are gradually taken

over by the king. It thus becomes g sole responsibilit& of the

king's office to conduct ordeals properly. As a result,conducting

of ordeal becomes more elaborate, technical and a matter of

public concern. Visvarlipa in this connection makes an important
'\interesting statement. He says that the rccommendation of the

vicinity of the king is meant for bringing sereneity ef to the

trial.lSI

We have already seen that Nar. has stressed the importance
of the proper place for conducting a trial. The ordesl must be
conducted publicly. Kat. points out that a trial conducted
'outside the village or at a lonely place fails in achieving its
PuUrpose ,~°° which according to the digests like SC,SV #o heto.
means that the ordeal must be conducted in the presence of

many persons.iS? We find that in all such trials,the respected

180, Visgnu IX33,Yaj.II1.97
18le JUTZH TSzt .,hTz;C;f’rz‘ar':T?r{f‘”q’ml’%’“?R‘I | Visva . on 32& a7
182. Kat.437. N ’
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persons of the society were t0 act as witnesses.ls4

Selection of the proper place, according to Kat. must be
made in accordance with the kind of the offence for which or the
type of the person for whom the trial is undertaken. He thus says
that a person who is charged of %aving committed sin(Abhisasta)
and all the great sinners in general must be tried at Indrasthana,
the person charged of treason(Rijadroha) must be tried at the
Royal gatej; the person born of the parents who have married
according to the Pratiloma form of marraige must be tried on the
crosg=-roads and in all other cases, the ordeal must be executed

in #he Sabhd.rS?

The word indrasthéna is variously explained. (1) According
to DT,VP etcs it means the plgce where a pillar is erected in
the honour of Indré. (1i1) According %o SV it may be taken for
any famous temple. (iii) Bilambhatti explains that (a) According
to some it should be a temple of Indra where the idol of Indra

is erected or (b) Indradhvajayiithasthana according to Kalpataru

(¢) the temple of the highest deity according to us 180

Prajapati gives the vicinity of Candika and Rudra as the

Proper places for conducting the ordeals.187

184.Pit.60 -
185.K5%t.434~35.
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. Thus if we summarise the details available regarding the

place of ordeal, we can analyse them in the following heads t-

(1)

(11)
(131)

The Vieinity'of the Gods ¢ This 1s extended fo (g) Indra-

" sthana (b) any temple (c¢) the most famous temple of the

town (d) the temple of the highest deity (e) the temples
of Candiks and Rudra (Lord Siva)e

'The Royal gate or the Sabha.

Crosg~roads and other public places.

These heads reveal to #ae some of the aspects of the

ordeals in general.

(1)

(11)

(1ii)

place for conducting a trigl.

The ordeals expect divine intervention in executing
justice. The whole procedure more or less tends out to
be a religious ceremony. The vicinity of god or the

temple is therefore supposed to be the mogt Befitting

The ordeals which were voluntary, weré getting more
legal and technical and the~king's.and the courts
influence on sﬁch trials e gradually increasing day
by‘day. Hence the importance of the places like the
Royal gate or the Sabhd.

A natural corollary to this, is the expectation that
the ordeals must be executed publicly. Hence, the

recommendation of the cross-roads.

It must be pointed out that the details regarding the

Place of ordeal discussed here are in general, while the

Places recommended for any of the ordeals in particular are
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discussed separately. (Vide discussion of ‘the various ordegls

in Chapter V).

We may however note the following common points 2=

(1) The site selected for the trial is made clean and pure
by plastering 1t with cowdung anhd by consecrating 1t

with various religious rites.

(11) When the trial is conducted in a temple before the
image of the god, the person undergoing the trial
performs sll the activities facing the god.

(1i4) In all other caseé,“all the activities are performed
by him facing east or north e.g. in the Balance ordeal
he should sit in the scale facing éast, in .the Fire
ordeal, we find that nine circles are drawn from west
t0 east. The person crésses them with the red-~hot
iron ball in hand from the westernmost circle to the
eastern one, the\site selected for the water ordeal
must be on the western bank of the reservoir so that

the person undergoing it can perfoim all rites facing

east and s0 on.

N

It is rather interesting to note that the deta’ils
regarding the place of ordeal ére faithfully followed by the people
through all the ages. Xosh, as’pointéd out by Alberuni, was conducte
ed in the most venerable temple of the town.lsa We get many examples
of ordeals recorded in the historical documents of the Marstha rulers

It becomes clear from kx these documents fhat the parties concerned

B e LW

188. Sachau : Alberuni's India, pp.l58-160.
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were required to go to the places known for ordeals; A complete
list of such places known for the Ordeals is produced elsewhere.
Most of these places are the temples of loxrd S&va - tallying with
the recommendation of PrajEpati. We‘have &k already observed that
thg ordeals were conducted under the supervision of the royal
office. Muslim rulers did not object to this Hindu method of
judicial investigation. Their influence on the method was however
not warranted. It is interesting to note that thelvicinity of
gods' recommended by the Dh.writers 1ig extended to'the holy

Muslim places also. Jumma'ﬂasjid is one of the places known

for the ordesls given in the list.

The recommendations of the Dh.writers have gone down
to the vérious tribes of India. We have seen that Kat. has recomm=
endéd Indrasthana as one of the places. If is interesting to note
that a person accused of adultery in Travaencore was permitted to
submit to the ordeal of dipping hand in boiling ghee at the temple
of SacIndram. (This temple derives its name for Indra, who accord=-
ing to the legend had illicit intercourse with Ahalyd, the wife
of GautamaRsi end had to undergo this form of ordeal). In Malbar,
if any Brahmin was suspected of theft or co-habitation with a
womgn of low caste, he was sent for a trial by an ordeal to the o
Pagoda Sujjindra.(sgcindram). If a Ngir was in like manner suspected,
he had -to submit fo the ordeal in the fort of Balipatnam. If g
Bh&l is suspected of any crime such as theft or adultery he is
brought before Panch. From these various examples we are able to
conclude that the Dh. details were very faithfully followed by the
people and were brought down by tradition guite upto the modern

times.



(4) The casesg for which the ordesls are recommended $

The sole aim of the judicial proceeding is to investigate

" the truth =nd dispense justice. The dispensers of justice, there-
fore, have to take into account any factor that may help the inves-
tigation and resort to any means that would lead them to establish
the truth. A4 legal dispute should ideally be settled by means of
witnesses, says Gaubtama, but the truth may be established even by
mesns of Oaths, he points out. Apastamba declares that if the
humsn means are not sufficient and the doubt persists, other circum-
stantial evidence or the divine method of testing the accused

person may be utilised.

Before we go into the details regerding the cases for which
the ordeals could be used, it will be proper for us to take a
general review of the kinds of disputes or the titles of the law

discussed by the Dh.writerse.

We must firstly know what is a crime or an offence. A crime
may be defined as an act or omission that breaks the law and is
subject to punisﬁment. But 211 kinds of breaches of law are not
crimes but only those which are deemed to be menaces to the condi-
tiong of the existence of society, while others may be termed as

WIOngse

The titles of the law are the various sorts of offences in.
which the aggrieved persons can go to the court of law to seek
justice which can be dispenged to them after Pproper legal investi-
gations. All such cases mould be opened only after a regular plaint

from the plaintiff.
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But there are certain offences of which é king can take
cognisance on his own motion. These are discussed by the Dh.writers
under the heads of Aparadhas, Padas and Chalss which are respective-
" 1y 10,22 and 50 in numberjy the ten Aparadhas, according to Nar.
are ¢ disobedience of king's order, murder of a womsn, confusion
of Vargas, Adultery, theft; Pregnancy from one not the husband,
abuse and defamgtion, obscenity, assult and abortion.189 They were
called Aparadhas beceuse they were the cognisable offences puni-
shable under the act. The 22 Padas were ripéing open an animal's
body (with a sharp weapon), destruction of growing crops, incendia-
rism, rape of 2 maiden, concealment of treasure-=trove, grazing
caﬁtle over the field of smother, dgstruction of public(garden,
poisoning,high treason, unauvthorised breaking of royal seal,‘divul-
ging the secret line of kings policy, relessing from jail a prisoner
appropriation of taxes or fines t0 be levied t0o the king and'so on.
The fifty chalas are most;y the breaches of etigquette before the

eyes or in the presence of the king.190

The Dh.writers have divided various types of disputes into
18 titles of law. These are mainly divided into two - the civil

(Dhanamiila) and the criminal(Himsémﬁla).

Discussing the evidential value of the ordeals we have
seen that the Dh.writers have reneatedly stressed the need for

using a powerful proof and have pointed out that the ordeals should

189. aﬂ@@%ﬂﬂﬁs?Et,@ﬁaé¥awﬁmgr'cﬁ?ﬁbdnxw%ﬁ:nﬁﬁﬁb*qﬁ'ﬁwr
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190. Kane,Hist.of Dh.Vol.III Dp.264=66.
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never be given preference to the human proofs. Ordeals could be
used only in the absence of the human proofs i.e. when they are
either not available or not sufficient to throw light on the dis-

pute under invegtigation.

These are generally thevcriminal'cases in which attempts
are often-times mgde to destroy every sort of evidence. These
are the cases such as adultery, theft; heinous action or plotting
against the king. 4 king is advised to make a very free use of
ordeal in all such cases. It could however be used with advanta-

ge in the Civil cases also.lgl

Nar. therefore points out that the crimes of confused
nature such as those taking place in forests, in a lonely place,
at night, in the interiors of the house and the cases of conceal=~
ing depositaes or of heinous actions should be tried with ordeals.
He further points out that ordeals are recommended in the case§~
of the doubtful character of woman, thefts and heinous actions,

or in all cases of the denial of monetary ligbility.t22

Kgt. observes that the cases which could be decided by
human éroofs must not be tried with the divine proofs gnd vice-
versa i.e. the cases which are to be decided by the divine proofs
should not be investigated by humsn proofs. The cases which are
Particularly recommended for. the trial by an ordeal are (1) all
heinous crimes of very grave nature. (1i) the charges of assault
and abuse or defamations (11i) matters arising from the use of
force. {1iv) persons commifting actas under conceazled identity(i.e.

by wearing masks ete. (v) all kinds of highly sophisticated crimes.

191. Vienu IX.2-3.
192. Nar.241-242.
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(vi) Cases concerned with the life and death of the person.193

According to Br., ordeals should not be used in the cases
of abuse or defamation or of immovable property, while it could be
tried with good efforts in gll the four kinds of heinous aetioﬁs.
It must be used for the treason and heinous acts. The offenders
such as the forgers of gems, corals, or pearls, one withholding
deposits, a murderer, an adulterer must invariably be tried by
means of ordeals. In 2ll charges of great sihs or misgpproprig~
tion of deposits, the king should try the cases by ordeals even=-

though there might be witnesses.194

i

‘According to Kgt.and Pit., all disputes regarding the
immovable property should not be tried with ordeals.195

If we snalyse these detalls, we find that the ordeals
are principally used for the criminal cases. Br. and Pit.have
denied its use in the cases of immovable Property or the cases
dealing with land, while Kat. gives other civil cases also in
which the ordesl is denied. But, as the commentators point out,
this should not be taken as a very strict denisl. These are the
cases in which human proofs i.e. witnesses documents or possess-
ion are generslly avallsble and the ordeal therefore naturally

becomes inapplicable. But if the human proofs are not asvailable

in such cases ordeal can be used without any reserv&tion.lgs

‘ |
193. Kat.224,229-232.
194. BI“Z‘04"7
195, Kgte240.
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K3te. has in fact clearly pointelout that the gravity of charges
in a1l such cases should be valued in terms of gold and a proper
ordeal should accordingly be tried for it. K&t. and Br. have
given tables showing the values of the offences of Apahnava
(denying monetary liability) and Apahira (doing away with money)
for which a particular ordeal could be applied. We find, in the
Maraths records, a number of civil cages of various nature being
tried by ordeals. Boundspy disputes were particularly trled by

ordesgls.

We shall discuss here the cases that are particularly

recommended for trizl by an ordeal.

(1) Sendigdhédrthe 3 In the cases of doubt i.e. Wwhen the human
proofs are not available or if avagllable, they are not
sufficient. The NMS Bhasya explains it as the cases of
theft as well as those regarding the persons who are

facing false charges.197

(ii) Nrpadrohe : In the cases of treason. This has been expla-
” ined by Apararke as (a) attempt to kill the king (b)
smuggling the royal ﬁoney Or wWomen. (é) allying with the
enenyy (d) leaking out the secret policies of the king.198
I+ must be observed that all these offences come under the
10 Apayadhas or 22 Padas and are supposed to be very grave.
King is asked to mgke a very free use of ordeal in all

these casese.

19T+ FRostsS Jaffdl, FreargiBaral GOrURy a1<d Ml FATZ T AT F T
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Parusya (i.e. the cases of abuse and defamation): hccorddfig

to the SV it may mean threaténing to kill, while tke

Apararka explains it as killing a Brahmin.lgg

(iv) Mahgpapabhiyoge ¢ See under Mahabhiyoge. The Vivadacandra
observes that the ordeal should be employed particularly
in the cases of Mahzpatakas,({even if there b@ proper
witnesses) just to establish the higher innocence of

the person.200

(v) Mahﬁbhiyoge‘: It has been explained, in general by ’

' Mit, as the cases valued for more than 1000 Panas.(accord-
ing to SC, for more than 500 Panas) while Apararka and
Visvartpa take it in a broader sense i.é. the cases
valuing moré than 1000 Panas as well as the cases of

grave sins.201

199.(a> STRANY: TIUTI&T ST | T Grpeay LA s AT gafaa |
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It will thus appear that Mit. essentially takes Mah&bhiyogs

as all civil disputes of grave nature, while Apararka includes
Mahgpgthkas also, which normglly do not come wnder civil or
eriminal law, though many of them happen to be cognisable

" offences included uhder 10 Aparadhas given above and could be
classified under criminal offences of theft, adultery and hein-
ous acts. The Mahapdtakas have however a distinct aspect
other than the legal one i.e. the sin committed is to be
washed by various expiations. Ordeal can be resorted in the

cases of such guilts obviously for self-purification.

(vi) Steye ¢ Theft means depriving a man of his wealth
cladestinely or openly. It is of three kinds according to the
value of the thing stolen i.e. trifling, middling and grave.

It appears that ordeals were particularly recommended +0

detect the cases of theft. NMJ Bhasya's explanation of the word
Sandigdha}the given above makes it cleér that the cases of.
theft were principally dealt with/zge ordesls. We find that
Taggula ﬁnd Taptam5§a are the two ordeals particularly recomm-
ended for the cases of theft. It will be clear from the tribil

account collected in the 4

ppendix-I, that most of the Indian
tribes employ ordeals for the detection of theft.(and adultery).
It is interesting to note that theft and gdultery are the
principal charges for which ordeals are used by the Indian
tribes ¢ This, in fact, appears to be the world phenomenon,
because almost all the countries of the world are found pract-
ising ordeal for theft and adultery,(x& Vide ERE for the use of

ordesl in various countries).
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(vii) Strinam SIlabhiyoge and Paradarabhimarsane : for the cases
‘ of adultery and infidelity or the doubtful character of
woman.
Investigating the chastity of woman by means of an
ordeal is a universgl feature. Use of ordeal for this purpose

is particularly recommended by NEr.ZOZ

obviougly for the reason
that no human proofd can sat%sfactorily prove the chastity of

a woman. The provisién by the Dh.writegs has howevér g long
term. grasping effect on thé Indian ﬁind, which is enhanced also
because of the illustrious example of SItad clearing her character
by entering into fire. The Indian tribes often resort to the

ordeal for this purpose (Vide Appendix~-I).

(viii) Safkisu = Ordeal is an idesl means in all cages of
doubt = it is helpful in the legal mat%ers when the ordinary
meens fail, while it is helpful in‘ciearing doubts regarding the
chargcter of an individual. Koéé‘is partiéularly recommended

for the charges of suspicion.

(ix) Viduddhaye or Atmavisuddhaye 3 we have already oﬂserved
that the divine means can be used for the legal purpose as well

as for the popular one such as self-purification. Ordeals could

be resorted to on personal grounds in which there is no litigation
as such, but, in many cases self-purification also does not

remain purely personale. 'It has to be proved in tge puhlickinter-
este Xzt quotes the view of Bn?gu that persons facing public
scandais should be tried by means of or&gals(such a8 Tuly ete.fQ3

202. Nar.242.
203+ Kat.413.



B;. points out that a wise person should, in the cases of the
charges of the greater or inferior sins, purify himself in the
assembly, lest he may be considered as one connected with such

acts.204

In public interest, therefore, ée find in ancient India,
that a person joining a post of higher responsibility used to
clear his character by undergoing an ordeal. '"Madras Epigraphy
Report 1915:1916 gives following interesting details regarding
the working of the village sssemblies.= in presenting accounts
for audit by the assembly, each of these wgsito undergo ordeal
of holding red-hot iron in his hand. If he came out safe and
hence also pure, he would be ﬁresented with a Bonus, of one
quarter of the surplus. If on the other hand,  he burnt his
hand and hence was in default he would be fined to Kalaflju

. ‘ ‘ ,
without of course further bodily punishment,zos

Ordeal is recommended not only for clearing dnes
character but also for establishing ones trustworthiness
(Visvasasandhane). This is particularly nedessary in all joint
undertakings and the concerm under pgrtnership(Kriyésamﬁhaf
kartrtve) and may help in the dispubes regarding the inheritance
(Rikthinam Vibhage). Kosa is particularly considered most

suitable in a2ll such cases;206

204+ FErUTATTUTUTIAT ATA AT #E@t,ﬁsrﬁ%‘&&rﬁ G o 137 oot |
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205.R.K.Mookerji ¢ Local Govt.in ancient India p.184
206.K3zt.415.
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(5) Ordeal as 2 method 3

(1) Ordesl, a means to an end.

After the inclusion of the ordeal as a means of proof
in the lawbooks, we find that rules regarding its procedure
are made more accurate and precise. Strict adherence to these
rules for the execution of the trial is extreﬁely necessarye.
Even the slightest deviation from the rules mentioned by the
SEstra might result into the failure of the trial. The ordeal
must therefore be executed according to the gastra laid down,

otherwise it may not be able to achieve the desired goal.2C!

Ordeal comes under evidence(i.e.S3dhana). 4An imﬁortant
idea that has thus crept in is that the ordesl is afterall a
Sadhana meant for achieving the Sddhya. A natural corollary
that can be derived is that the SZdhana can be tried again if
the Sadhya is not achieved. Kit. thus recommends a'retrialn

of the ordegl if it fails to achieve its object.
The ordezl might fail because of various reasons -

(a) The trial might not have been executed strictly accord-

ing to the rules laid down by the SGstra(Ayathoktapradattani).

(b) The procedure'may\be followed correctly but the persons
conducting the trisl may not be duly qualified i.e.the ordeal,
the S@dhana, might not have been handled by proper persons.
Ordeal conducted by foolish, greedy or wicked persons is bound
to fail even if the whole procedure is followed correctly.

(Yathoktanyapi Mirkhadibhih dattani)208

k-
207. Kat.439.
208. Kzt.438.
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We therefore find that thewe wrifers stress that the
‘6rdeal’must be conducted by the Ppresons expert in conducting
the trial (Divyavis@radaih). Svery minutest activity of the
trial is to be carried out by an expert. e.g. In the fire
ordeal, one is required to heat the irom-ball. Heating of the
iron must be done by an expert blacksmith who knows the tech-
nigque of heating iron and who has got previous experience of
its kind. Similarlylwe may require expert carpenters, braiziers, ax

archers, runners, astrologers, priests, medicos and so on.

(e) The ordesl may fail because of technical difficulty.
( sadhénasya Vyaghiate) e.g.(i) the mechanical defect in the
apparatus used e.g. the balance prepared for the trial may
break at the eleventh hour. (ii) Unforeseen réasons e.g. the
balance may not be able to indicate the correct positions of

the scales because of g breeze of wind.

(1i) Retrial @

In all such cases, the Dh.wrife}s have allowed 2
retrial,

We find two views regarding’the procedure t0 be adopted
in case of a retrial. According to some, the whole procedure
right from the invocation of Dharma should be undertsken a fresh,
while according to others, the general rites preceding the trial
need not be repeated again, only the trial part of the ordeal

should be conducted again.209

Ordeal can be retried only once and not again and again.

If the person faila‘seccnd time in the retrial thus granted,

209. Vide fene 312
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he is supposed to have lost the case2t

(11i) No ordeal agsinst any other ordeal

An ordeal can be tried again if it Ffails because of the

various reasons noted above, but once the decision is reached

at, it stands final. No other ordeal can be tried against it.orr

(iv) Qrdeal : The Gepersl procedure

The procedure of any ordeal can, in general, be divided
into following heads = (a) The preparation required for the
trial. (b) The rituasls i.e. invoking Dharms and other deities
and offéring them oblations. (c¢) Tzying the S&ra@patra -a
leaflet containing the charges for which the persgn is tried.
(d) Conducting the trial. (e) Declaring justice. (f) Offering
felicikations to the innocent and awarding punishment to the
guilty person. These points are discussed by us in the follqy;

ing chapter.

(v) Ordesl : Social belief or the Public Opinion

Dh.writers haove diséussed all the technical aspects of
the ordeal i.e. its utility, rules of application, procedure and
so on. It is however possible to get an idea regarding the
social belief or the opinion of the people in geheral regarding
this method through the casual remarks made or the discussions

undertaken by these writers.

210, T4T R | 1GefTar gAY sty FRY €ART | G gAE RIS T aATH T
VN b 165,
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(a) Authority guestioned ¢

Right from Manu, we f£ind that the Sm;tik&fas have dis-
cusged the origin of the érdeal and have tried to support it with

a reasonable sanction or a proper authority.

The ordeal should be accepted, points out Manu,'since they
are known and practised by great sages (like Saptarsl etec) and gods
(like Indra who undertook various cathsfto clear the charges leve-
1led against him with reference to Ahily3) since very ancient |
timess Vasigtha also undertook such oaths before (the court of)
King Palijavana. Vatsa also, charged by his step—brothef, was not
burnt by the Universal Witness (Jagatah spasah), the fire,in the

Fire ordea1.212

Br. and Pit. point out that the ordeal has been cregted
by Brahma and is practised ﬁy gods and grest sages(or the thought-
ful persons).213

-

These sentences are explained by the commentators as the
Arthavads sentences meant for. eulogising the ordeal.zl4 These
statements are, however, also directed against those who question

the authority of such trials.

t

Vidvartpa takes up following discussion in this respect.
The Purvapaksa objects to the discussion of ordeals in the Smrti
textse. 'The provision, for Divyas appears to be without proper

authorify’, says the objector. It cannot be supported by the

*

212, Manu,B «110 s 116 .
21%. Pit.2.

.
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Pratyaksa( and other proofs of knowledge) nor could it become
the subject of é:;g%, because Sruti does not aim at giving
readymade formulae, such as 'particular means could achieve
particular ends.! If that is the case, how is it that the

gruti recomménds‘ygga for attaining Svarga? - counter oﬁjection'.
The answer is ~ the point to be stressed here is not that of '
a particular means leading to a particular end. The scriptures,
in fact recommend Svarga as‘a Kartavya, sacrifice comes in since
Svarga cannot be attained without it. The ordeal can be supported

by the Vedas since it is meant for burifying the persons.

Should, then, ordeal be treated as Prayastcitta (which
is recommended by Sruti as a XKartavya) meant for purification? ;
Yes, but that can be only one aspect. There is a difference
between the two. PréyaSbiﬁta isg o purifiéatory rite meant for
observance only and is. limited to the self. There is no legal |
dispute gbout it. The ordeal can prove legally that a2 person
is pure(innocent) and not guilty(Adugtavyavaharasiddhib). The pessiin

practice of ordesl can thus be proved by the Sruti praméga.215

(v) Suspicion regarding the Validity of the trial

The ordeal cannot be supported on rational grounds. In
fact, they can't work at all. How 1s 1t possible, asks the
objector, thatlthe fire will not burﬁ or the water will not
plunge the person even if he be innocent? The great elements

(Mahabhutani) do not deviate from their natursl course of action.

215, Vide Visvaripa on Yzj.IT.113.
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Secondly, an ordeal may be found violating its ﬁatural way

of declaring justice because of the uncertainitj in the method
itgelf or because of frauds. As such, the guilty may escape
unhurt and innocent may be found burnt. How are we 't0 rely

upon these methoas?216

Medhaztithi (800~850 A.D.) who tries to evaiuate the
merits of the method on objective basis, has to facd abovemen~
tioned objections of the Purvapaksa. Before we go through
the answers given by him we must point out here that the ob-
jections raised here by the Purvapaksa are not just of kind
of those undertaken for Sastric discussions, but are real,.
reflecting the general feklings of the pxekIzm people of the
time. We can conclude this on account of similar references
available in contemporary literature. The objection rgised by
the objector is very nicely reflected by BhavabhUti in his
famous gttararémacafita in a speech uttered by angry ﬁanaka
questioning the authority of Agni to test the chastity of his

daughter Sita.2t!

As regards to the first objeption, Medhgtithi points
out that tﬁe guestion posed is simply inaginary. The ordeal
has worked efficiently in the(past. There aie historical
examples of Vatsa and others who have tried such tests with
success and the trials have served their purpose of deciding

the truth.

4s far as the question &f violating the natural way
of declaring justice or that of fraud is concerned,Medhatithi

216. Medh®itithi on Manu 8.116.
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“points out that such violation or fraud is always rare. Tﬁat

is not the natural ppenomenon of the test. We must know that
every rule has its counter;part i.e. possibility of its being
violated. Perceﬁtion has beeﬁ accepted as o means of knowledge
inspite of the fact that there can be a wrong or defective
perception. We can only sa& that, a rule cannot violate, that.
which violates cannot be s rule or the method that is accepted.
& Shpatha cannot violate; that which violates cannot be a
Sépatha. Now, we may find apparent contradiction in the result .
i.eo fhe guilty may come out unhurt and the innocent may be
convicted, but this should be explained as follows ¢ The guilty
may come out safe in the trial becuase of his many pioﬁs deeds
in the past birth. The innocent may, likewise, be convicted on
account of his sins(Doga) in the former births. Afterall, the
regults of our deeds in the past births manifiest by dictating
themselves in mysterious ways. As far as fraud is concerned

we must npte that such frauds are not natural with the trial
and that other proofs such as witnesses etc. also are not

free from frauds.218

We thus find that the Dh.writers have'brought out' object~
ively the merits of this method before masses and have tried %0
affirm theif faith in this useful means of proof. The suspi~-
cion of the people regarding the validity of the trial and the
faith reinvoked and confirmed -in the minds of the people by the
SZstrakaras, is also depicted by S%ihar§a in his NaisadhIya-

caritamz%g

218. Medhétithi~on.Ménu.B.llG.
219. NaisadhIyacaritam $ XVIL-87
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(C) Praud (Kuhaka) ¢

)
i

The Dh.writers have, with growing concern, cautioned and
advised the king to act against the mglpractices creeping in the
trial. There can be a fraud in the trial in two ways: through
the person conducting the trial and through the person undergoing
1t. The Si5trakaras have asked the king to hold 31l trials
conducted by unauthorised (i.e. other than Pradvivaka) and
ungqualified persons (such as foolish xe% or‘greedy persons) as
void. The trial is rendered void if it is undergone by deceip;-
ful person. The word Kuhaka has been explained by Asahaya as a
person who brings the whole situation under the influence of sone
mantra or medicine (and thus mullifies the effects of the trial}2l
Kkh. points out that the person holding steadfast the effects
"of the trial through black magic(ﬁéurakaip mantraib) are the
worst thieves or the thorns of the society and should be sternly
dealt with by the king. They should be expelled from the kingdom.
The person who takes false Oath goes blind in the house of his
enemy. The ill-thought person opens the door of Raurava hell

for himself, the Purdna points out . 22L

. (D) Is more useful,must be used with reservation ¢

: Asahayéiﬁs probably aware of the limitstions of this other—
wise very useful method of dediding truth. He therefore advises
people to protect it from its cheaper use. Commenting upon a
stanza of Nir. who menitioned at one place only two proofs-witnesses
and douvuments = to decide doubtful cases of the quarreling liti-
gents, Asshaya points out that the sage has recommended here

2200 FEh: HoATH SATYHTATH HTA L HRIT AT | Asa haya qusted by
DK p 308

221. Kkho QQ‘QJ“J—aj 6.



163

only two proofs - witnesses and documents - for the purpose,

but he has not rvecommended the third one i.e. the ordeal even-
though it has more merits simply because of the fact that 1iti-
gation in courts, is a matter of common place occurance, going

on like a flow of water. It is of varied nature, divided into
eighteen titles of law in which Jjustice is required rather imme-
diately for which quick gnd easy methods like witnesses and docu~
ments are always good and beneficigl. The ordeal has an elaborate
procedure and is to be used fof higher purposes only. It results
in more serious punishments. These trials are thus regquired to

be used with reservation.222

(e)To_underego an ordesl — a Socio-relisious duty,gives prestise.

Sﬁkraniti stresses the importance of this method by point~‘
ing out that it has been accepted by the seven sages to purify
themselves and is resorted to by Vasigstha and others. The person
who does not accept or agree to undergo the ordeal out of self-
pride is in fact stealing(destroying) Dharma. Gods take away .
the merit(Dharma) and money(Artha) of the person~- the Brahmine
who with his poor knowledge (i.esself ignorance) is not prepéred"
to undertakem an oath evenwhen he is required to do so. On the
contrary, if a person desirious of self purification offers

REWRR2 3757 ATXTAAEAT, TRTXT T TATAAT Ik TRATIY T A5 57
FRoer g dea & feem R il e fenruTs (TR ATIArAT
Zer Qs AT TSHF AN | F g aSMESgTRE TR Roanr)
BT AT T H A (3T T ST T T RT3 oA T TR AT
g G IIRTET T AT GRS SN Sy s,

o gﬁ% PR HTIT AT - Qﬁ"g?ﬂ”ﬂﬁg H{#J‘m.tﬁ—ur m‘i—gﬂ—ufrqx
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himgself promptly(atandritap) to this method of investigation
and comes out successful, he attains fame(in this world) and

bliss in the heaven.22s

Dh. writers classify ordeal under Dharma which gives
divine justice. It declares innocence - par excellence -~ of
the person who uhdergoes it successfully. These writers ask the
king to felicitate the person who is successful in the ordezl.
It thus becomes a matter of prestige for the person undergoing

the trial.

Conducting the ordeal is als0 g matter of prestige for
the king himself since that is an aget promulgéting Dharma.
King Madhavavarman (575 to 600 A.D.) of Visvakundin administered
»various—ordeals froﬁ this point of view. Candriks (or CandravatT)
the queen of Laksmidhara of the Ratta family proved her chas-
tity through ordeal. Persons joining higher posts offered %o
undertake ordeal in public interest. We get many historical
examples which shoﬁ that the persons have willfully offersd to
undergo the ordeal which has become a matter of prestige for
them. Tribal information also points out that the person under-

going ordeal successfully attalned prestige in his society.

(6) Judement derived Ffrom the ordeal @

We have seen that the legal procedure is divided into
four stages i.e. Bhasa, Uttara, Kriyd and Nirmaya. After the
cage is admitted in the court and due reply is sought from the

defendant, the judge, alongwith the other members thinks of

223, Sukra.V:726- 729
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fhe proper evidence reguired, eValﬁates the evidence that is

produced and releases the judgment.

The Judgment or Nirnaya is of four types i.e. based on
Dharma, Vyavahgra, Caritra and N?pajﬁé or Réjaéésana224. Each
of these is again divided into sub-varieties and is always
powerful than its preceding variety. Thus Vyavahzrs is power-

ful then Dharma gsnd so on.

Dharmenirnaya -

The Dhormanirnaya is essentially based on truth i.e. it
is the nirmaya in which’the wrong doer admits his. guilt or wrong-
doing on his own accord and the plaint of the plaintiff is met
with without his being required to undergo the preceedings of
the court by means of evidences etc. It is also a Dharmanirnaya
when the judgment is derived by an ordeal, because in ordeal
also the main idea is 10 encourage the accused to tell the

truth ang his own initistive.

EEQVahgranirgaxa -

The Vyavahéranirgaya is one in which the litigation is
fought out in court by citing witnesses and other proofs. Obvi-
ously in this nirnaya( as well as in the two varieties following)

the truth is derived on the basis of the evidences available.

Baritranirnaya -
The Caritranirnaya is one in which the decision is mainly
based on the usages of the counfny, village or the family. Caritra

also means circumstaential evidence or = mum anumzna. It will

224- B?o 3#'—1'!%
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appeay that usages are means of decision in certain cases

aprrt from the question whether they are supported by the

Sm;tis.

R§j§é§s§gg -

When the king issues in mgtter of dispute an order
which is not opposed to the Smriis or local usages and which
is thyought out as the most appropriate one by king!'s intell~

ect or which is issued to decide the matter when thé suthori-
4ties omr each of the two sides are equally strong it is a

decision by Royal command.

‘Trial by ordesl was one of the principal features of
Hindu jurisprudence! - obgerved A.Dubois. The four types of
judgment discussed ébove are very helpful for us in under-
standing the basic principles of Hindu law, which thus stress
the need for arriving at the truth at the cuiprits’ initiative=-
the ethical truth reflecting the inner conscience of the
culprit - the concept on which any law should be based. The
legal truth as contrasted with this Dharmanirneys is afterall
a matter to be adjusted - befitting the goals and ideals that
are considered to be necessary and fit for making it possible
for a human being to live an honourable and juétified life in a

discliplined society.

Dharmanirnaya, which comes first, is the ideal concept,
most desired to be achieved. Mundsne needs are however primary
with the human existance itself and are always satisfled with

preference t0 the desired ideals. The Hindu jurists have,as
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wé have seen above, alwayé given preference to the Vyavahara-
nirgaya = the juégment based on human proofs - but they have
never logt sight of the ideal, the Dharmanirnaya - for which
ordeal is adopted = a method firmly believed in - 2 deep

rooted custom of the people, by the pepbke and for the people.

Zechnical aspects =

We have seen that various aspects of ordeal are made
more clear and accurate after developing it in its full legal
context., Following Points of legal accuracy may be noted with

reference to the judgment derived from the ordeagl.

(1) Sirsaks - We have seen above that the person making alle-
gations, insisting upon the aécused's dﬁaergoing ?he trial -

should gssure by means of §ir§aka,'a_bond, that he would bear
the responsibility of punishment, in case his allegations are
proved to be false. The éirgaka is thus important which helps

the judges to take-action against false allegator.

(ii) Mpntras recited - We find that the Pradvivika who conducts
the ordeal and the accused person who undergoes it, address the
deity of the ordeal with various Mantras. The former asks the
deity to zact in a particular way if the person to be tried is
innocent and do it otherwise if he is guiltme. The accused person
also, on his part, requests the deity to declare its wishes in
the said menner. It is important to see that the Mantras = -
addressed by both, the Pré@vivéka and the accused person contain
the signs of the success or the failure thét are to be ccnsidgred

for the judgment, and the individual declaration of the same
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Sy the two parties i.e. the persoms conducting the trial and

the person undergoing it = is of utmost legal significancee.

Suéi‘individual declarations have mutual binding over them.

The person undergoing the trial is thus legally bound to accept

the result of the trial.

(1ii) Sirahpatrs - A letter known as Sirshpatra is tied on
225

fhe forehead of the_person undérgoing the trials It contains

following mgtter o=

(a) The actual charge for which the person is tried.

(v) The famous stanza Ahadca Ratrisea Ubhe Ca Sandhye etc.
which in short means that all the universal things are
watching the deeds of man etfc. ”

(c) The Mantrass with which the person addresses the deity
’ of the ordeal. These mantras contain the signs of the
success or the failure of the trial.

The S&ra@patra thus becomes an important legal document .
which helps the judges in interpreting the results of the trisl.
Introduction of Sﬁra@patra advances the legal status of the
ordeal. It speaks of the high legal amccuracy with which the

instqﬁment of ordeal was utilised and interpreted.

We find many historical examples which show that the
rules given by the Dh,writers were followéd accurately by the
‘peOple. During the Maratha period, the letter thus tied on the

forehead of the person was known by various names such as

Bhasz@patra, Bhakhidpatra, S&ropatra, ChIrapatra or Bhalaspatrae.

225« It must be noted that a similar perchment was tied in
Greek ordeal also.(ERE Vol.IX pp.szi
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The statement mentioned in the latter was interpreted very

accurately and the ordeal thus tried was supposed to prove

only the fact which was mentioned in the statement.zzs

(iv) The result to be wateched by many persgons =

Dhevwriters insist that the ordesl must be conducted
publicly. The digests point out that it should be executed
in presence of many persons. The king is asked to appoint
experts in ordegls to conduct and inspect the proceedings
of the triasl. Besides these officigls, we find that learned
Braghmins, respectable dignitsrieg =~ persons who are pure and
without any greed( or self interest) ~ who witnessed only
facts, should be invited to Witneés the exéoution. These
persons should report their observations. The king should
release the judgment prepared by the Pradviveka on the basis

227

of these oObservaitions.

Jayapatrs -

The Jayapatra should, according to the Dh. writers
contgin brief statement of plaint, reply, evidence produced
discussions therefore, arguments, Sm;ti texts applicable

opinion of the Sabhyas, decision and relief grantedj should

226. Vide the case of Kinhojirso Shirke V8 Deojirao Shirke
guoted in Chapter VII.

227¢ Pi’t L] 60“61-



170

ahﬁﬁi&

sswdd be signed by chief justice and bear royal seal%Za'

Felicitating the innocent, punighing the convicted

T@e king dhould decide the judgment of the ordeal on the
basis of the signs of the success or failure in the trial,
discussed by the %éitrakéras.EWe have discussed these signs
of the success or failure of each of the trial in the following
chapter].

lecordingly,tne king is advised to give the Suddhipatra
(document declaring the innocence of the person) to the innocent
and felicitate him with due honour. He must be adored by offer-

ing Sandle-wood paste, garlands, garmenﬁs( and other presents)

t0 him.

228. Jayapatra granted by Hindu court of Mithila in Shka 1716
(1674 A.D.? strictly conforms to the rules of procedure
laid down in the Smprtis and Nibandhas and is coughed in
dignified, technical and scrupulously formal language. It
related to the ownership of a slave girl. Plaintiff at
first made default in appearance, the judgment notes
this and also refers to the restorgtion of the suit.

The defendant raised an objection that a single witness
to prove the matter was inadmissible. This objection
was upheld. Then plaintiff prayed that he might be
allowed to undergo an ordeal, but his request was dis-
allowed as human proof was possible and plaintiff ulti-
mgtely lost his suit. The judgement is written and
signed by Sakalamis'ra who was the chief justice and is
addressed to other members of the sagbhf called Dharma-
dhyaksas and Pandits, seven of whom express their con-
currence -(Sammati) at the top of the documents.

(Rane - Hist.of Dh.Vol.III p.381)
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The guilty person should~be punished according to the .
rales. Punishment for the person whose guilty is proved through
an ordegl,in genersl congists of the payment of fine and bénish~
ment from the state. All the writers point out that the person
convicted in the ordeal should be banished after recovering

due fine from hinm.

Kat. gives us the amount of the fine to be paild by the
person convicted,which according to him should be adjusted acco-
rding to the method by which the guilt of the person is proved.
Thus, if the guilt is proved by‘the Poison ordeal, the person
has to pay 1000 (Panas)s for water ordeal he has to pay 600(Panas)
for Agni 500, for Tuld 400, for Kosh 300, for Tandula 200 and
for Taptamasa 100 Papas. This specifies the special fine to
be pald on account of defeat by the ordeal in addition to the

fine lgid down for the defeated party by Manu, observes Dr.Khneggg

Vrddhaharita recommended physical punishment for the
person convicted in the triagl. According to him the tongue of

the person must be cut if the ordesl declared his guilt.23o

K3t. has asked the King to recover 50 Payas from the
innocent person.gal SC observes that this should refer to the
person whose innocence is proved through ordeal. Dr.Kane

xplaing in hié notes that the 50 Panas that the innocent person
has to pay is not g fine but is in nature of return (modern

court fee) to the state for the services of judge etc.

229. K5t.460~061 and Dr.Kgne's notes on these stangzes in
Katygyana -Snrtisgaroddhara.

230. Vrddhaharita,l.

231. Egt.459.
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(7) Divingtion in Dh.ordeals =
Ordeal is a method in which the judgment is declared through

divine agency. Principle of divingtion is thus found working
at the basis of the trial. Discussing the omens and portents
of the Indian people, mainly drawn from the Kaudika SUtra, G.M.
' - Bolling points out follbwing general features of the vedic divi-

natione

(i)’* A religious or guasi-religlous ceremony is necessary to

impart efficacy to the apparatus.

(ii) The general principle upon which most of them rest is
the idea that an association being established between
two gquestions, the ansﬁer to the one will be the answer
t0 the other or that the person can answer both correctly
who can ansqér one correctly. This is but a particular
applicatién of'fhe fundamental principles of magic that
the part may be substituted for the whole and the objects
connected in any way eventhough nerely by an associstion
of ideas constitute wholees... In some cases the i indi;
cation of success is the occurance of what we would term
a miracle. This idea 1s employed in serveral forms of

ordeals.232

Ordeals in Dharmasagstra are fully influenced by the chars—
cteristic features of the Indisn Deities zand the sciénce or the

procedure of worshipping(Pujsvidhi) then.

(1) Béfore worshipping any deity the person is required to
purify himself. The person undergoing sn ordeal is glso

232. ERE Vol.I¥ p-g29
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accordingly asked to observe various purificgtory rites
such as observing fast, taking bath with mzk clothes on
and so on. Pradvivgks who conducts the trial azlso should

observe these rites.

Dharma is the principal deity of the ordeal in general.
Dharma slongwith host of other deities is invoked and
workshipped with what we may technically call as §o§a§b~

pacara puja. It is followed by certain Homas.

The object of the ordeal is treated ss the main deity of
the particular test that is undertaken e.g. Dhata is the
main deity of the Balance ordeal. Agni is the main deity
of the Fire, Taptam§§a, and Taptaphala ordeals, Jala of
the Water ordeal, and Dhermg and Adharma of the ordesl of
Dharmsdharmau. These deities are requested to declare
their dictates in the matter of dispute that is to Hke

be investigated. The emlogistic stanzas with which these
gods are addressed are gradually found increasing in
number. These gods are described as abodes of truth,

omipotent and omnicient.

(8) Sisges in the development of the Dh.ordesls =

Method of ordeal was a deep-rooted custom of the people.

It was practised by the people in small groups in which the

accused person underwent some kind of test. Dh.writers accepted

it as a means of proof.

Dh. writers give us law which is advanced one. BEven GDS,

the oldest of the Dh.works known to us,reveals a developed systenm
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of lawe It has been pointed out above that Maskarin the
commentator of GDS makes an essBntial difference betweeg the
legal oaths and the popular oaths. There are no specific rules
regarding the place of #om conducting the trial etc. for the‘
popular oaths. It must be pointed out that tﬁe Dh., writers
accept and discuss only the legal oaths i.e. oaths used in a
legal suit vhich is required to be executed at a definite place,

in a2 definite form.

Bxamples ’re‘ferr’ed to by Manu gnd those available in
the 0ld vedic literature show that these tests were conducted

in small social groups as per local conventions.

In earlier times we find that ordegls were conducted
locally i.e. the accused person used to undérgo the trisl in
presence of some persons either in gome temple or in foyal or
Brahminical assembly, but‘the whole affair was limited to the
person undergoing the trial, but gradually the ordeal was be=~
comging more public i.e. the kiné, government or the people at

largé were also involved in these tests.

From the point of view of the form of these methods,
we find'that oath is just a verbal declesration. It was develop~
ing into ordeal i.e. more physical, more concrete. If we study
the history of ordeals in general, we find that 0ld drastic
trials have tended to be milder in their forms during the course
of their evolution and particularly with refersnce to the' Indian
ordeals we must say that the Dh.writers have zctually made thenm
as mild as possibles The discussion of each of the ordeal in the
next chapter would clgarly show that none of the Dh. ordeal is

that way risky and is humanly safe to undefgo. The Indian



-——

175

Jurists are in fact thus t0 be credited for a deesper insight,
who judging the utilit& of these trials not only accepted them
as a means of proof but diséiplined theg to g standard variety
which would assentially be safe but efficient enough to put
the accused person under a great physio-psychological teste
Right to live has been thus accepted in promulgating these

ordenls.

We have seen above that definite history of the evolu~
tion of law proper starts in India with the emergence and growth
of king as judge. According t0 an important amendment made by
the Dh. writers, the ordeal was handeé over to the king. It
was thus the duty of the king to see that the ordeal is conducted
properly. This importmht change is first indicéted in the verse
Sacailam Snatamahuya etc. (Visnu IXe33,Y2j.II.97). Xaxiaty
Varient readings (deva andwxypa) in this verse really speak of the
changing state of.affairs. 411 the later writers clearly point
out that it is the duty of the king t0 execute ordeals properly.

After taking over of thg ordeals by the king, execution
of the trial becomes a governmenf's responsibility. Many persons
are engafed and hosts of duties afe allotted to them. ? Experts
of ordezls! are deputed and the law is interpreted by i%s letter.
Elgborate fules are framed and strict adherence to these rules
becomes g necessity. This is revealed through the writings of

Nél"o Ké.-to Br. and Pit.

A king can personally officiate as the head of execubors

or he may approint an officer alongwith a team of 1earﬁed Braghmins
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s

or citizens to assist him. It has been however mentioned by
almost evéry writers and mentioned so repeatedly so as t0 become
a rule, that the Pré@vivéka should conduct %o all the activities

of the ordeal on behalf of the king.Z-

Religious ceremonies and rituals added preceding to these
trials form an important stage in the development of the ordeal.
We have seen elsewhere that the world ordesls are found to have
been influenced by priesthood in general and the Indian ordeals
form no eiception to it. Pit. has elaborated the religious
aspect of these methods. The religious ceremonies have a natural
paychological influence on the mind of the person undergoing the

teste It thus turns the ordegl into a religio=-psycho-legal test.
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