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CHAPTER=YI
© QATHS

Oaths and ordeals are two sets of trials accepted by
the Dh.writers. The earlier writers do not speak of the ordeal

They give Sapathas.

Gautama recommends the use of Sépatha in the legal
disputes while Apastamba allows the divine methods(Daiva)
to be used in cases of donbt.512 Maskarin explainé the word
Sapathena used by Gautama as Kodadina(trials like Koda etc)
while Ujjvala explains the word 'Daivena' as 'Sapathena' at
one place and as Taptamagadina aé anotheé. Tﬁese explaﬁations
do not make any clear distinction between the oath and the

ordeal.

‘Manu gives us various oaths. He includes the methods
of fire and water under these oagths. SL on&the contrary
speak of Divyas in general and include various Sapathas under
the Divyas,Vigpﬁ recommends the use of various methods under
the common head of Samayakriyz. He however appears to
divide them into two sets = the methods comming under the
first group are used for the lighter offences, while those

in the other for the severe chmrges.

Taje. gives a 1list of five ordeals. He does not describe
the Sépathas. His commentators however discuss the propriety

of Kosa's inclusion in the list of ordeals given by Yaj.

512. GDS 13413, ADeD+SeIT¢29.6
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Kosa according to some should be taken as 3 Sapatha, while
according to others it is a method comming on the border-line

of the oath and the ordesl.

The first clear cut distinction between the oath and
the ordeal ;s made by Nare In ER 247 he mentions them indi-
vidually and independently. In 248, he describes various
oathse Ordeal must be utilised for the grave charges while
oath should be used for the inferior ones, he points out in
249.

Distinction between Oath and ordeal was thus getting
crystailised by the‘time of Nar. Beparate lists of oaths and
ordeals were rather getting finalised. Nar. has slready refe;
rred to the 'five ordeals'. He however added two methods
more snd B?..and Pit, madé them nine. Thus the lists of oaths
and ordesls were completeds The former brought under it methods
like declaring truth ete.(Satyadayah) while the latter consi=-
sted of the nine methods i.e. from Dhata to Dharmajas

According to Mandavya, Sapatha is two=fold. (1) Colad and
(11) Hot. 'Cold Sapathas give results within 3.1/2 moons
(nights) and days, while the hot sapathas give instant results.
The incidents like the death of a son or wife or biting by a
poisonous snake etc. indicate that the person has failed in
the (cold) Shpathae’>> It will appear that the cold and hot
Shpathas ieferred to by Méggavya correspend to the oath and
ordeal respectively. [It is interesting to know, by the way,

that the Iranian ordeals are also divided into two main groups

~the cold and hot ordesls] 14

515, Mandavya, l=2¢
514. ERE, Vol.IX P0525
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The Anirdiéyakagt;kavacana points out that the Sapatha
is twofold = the Daiva(based on fate) and the Divya(based on
divine intervention). Divys gives instant results, while Daiva
takes fourteen days to declare 1its verdict.s'l5

We thus see that ¢ (i) The older writers give only
ébpathas. They do not mention any Divya (2) writers like
Apastamba, SL call sll of them as Divyas (i.e. the divine
methods) . (3) Vignu calls them Saméykriya; He however class i=-
fies them info two groups = Some used for higher purposes and

others for the lighter ones. (4) Yaj. gives only Divyas i.e.

trials used for grave charges (5) Writers like Nar.,Br.,Pit.,
diegtinguish these methods into two groups with two distinct
namesei.e. the Sapatha and Divyae. (6) Later writers like
Mandavya and others again pfefer t6 cail all these methods by
general name of Sapatha and classify them into two sub-varietiss

i.e, hot and cold or Divys and Daiva.

, I+t will thus appear that the words Sapatha, Divys and
Samayakriya =zat aré used by the Dh.writers more as general
terms denoting both the types of methodse We have already seen

that these words express different aspects of thesé¢ methods.

When one looks at these methods from the point of view of the
'‘divine intervention' contained in it, they become 8ivyas,
while the essential character that binds the person in these

trials is the curse or the imprecation. All these methods

are based on the principle of conditional cursing. They thus

515. Anirdigtakartrkavacena, 2.
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become Sapathase The difference in various methods thus
becomes merely formal i.e. a method may be gild or dreadful
or may declare result immediately after the trial or after
a lapse of time and may accordingly be classified as cold
and hot or Daiva and Divya as the case may be. In the age
of classification however, they were divided into distinct

heads and extremists put them into water-tight compartments.

Straight way, we thus find, two views amongst these
writers. Certain writers believe that there 1s no essential
difference between the two types of methods. The Rgis have
often referred to them in z distinct way éaliing them Divya
and Sépatha, but the distinct mention in this way need not
confuse us, they point oute 'The distinction between the two

must be observed as one betweén the Brahmin and the Parivrae

jaka'! abserves Hitéls

Bxplaining the Bimile, Sobodhini points out that when
you say 'invite the Brahming,' the invitation is well exten=-
ded to the Parivrajakas also, because they are not different
from the Brahmins. Inspite of this you add to it 'invite the
Parivrajakss also', just to stress the importance”of the
Parivrejakas. Siﬁilarly, Soth Sépathas and trigls like
Balance etc. are the Divyes no doubt, but Sapathas are men=

tioned separately just to show that they in their own form

516+ srerfor ATSEATOTI I OTHR Vit ot (2 om FRFT 21 Il
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mgke a different type, but essentiglly both are the same.Sl7

Authors of Divyatattva, Vyavaharacintamani, Smrtisara
ete. have on the contrary expressed the vlew that the oath
and ordeal are quite distinet from each other in every respect.

They should not be mixed or taken together under any circum-

stancese.

(1) Ve have seen above that Nar. has mentioned the oath end
6rdeal separately. Curiously enough, we find thet he has men=-
tioned the methods of fire and water in both the lists of oath
and ordeal. Author of Smrtisara who advocates the distinction
of the Oath and ordeal in general, pointg out here that methods
of fire and water given in the list of oaths should obviously
be taken as distinctk and must not be mixed with the ordeals
of fire and water. The ordeals of fire and water are the trials
of higher order, uséd for grave charges and therefore they
couid never be enligted alongwlth inferlor methods like that
of Sukrta. Oaths of fire and water according to him are thus

different from the ordeals of fire and water.’+C

517-3pﬂﬂf STHOI AT T Jﬂéﬁw%ﬂﬁ"dﬁﬁmHQaﬁﬁﬁgazmqgaaa
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(2) Since the Oaths are mentioned separately and are not
included in the 1ist of ordeals such as Balance etc., they
are to be considered as different. The Oaths cannot be the
ordeals. As such, the preliminaries to be observed before
undergoing the ordeal such as observing fast, or comming

for trial with wet clothes on(after the purificatc;y bath)
etc. should not be observed iﬁ oaths. A simpler procedure
should be followed before taking an oath i.e. the pergon

should simply take bath of gip water = points of Vyavaha=-

racintémagi.519

Thes view - based on the distinet classification of
the oath and ordeal -~ is however strongly refuted by VP
since the oath and ordeal are essentlally same, there should
not be any distinction between the preliminaries of the two ‘
sorts of methods or say - the preliminaries of ordeals should
be extended in the cases of oathsy The views expressed by
Smgtiséra and Vyavaharacintamani that both the methods should
be taken as separate because they are mentioned separately
cannot gimply be accepted because, the Pre-Néra&a writers -
have already accepted the oaths and ordesls ass one. The list
of Balance etc. (i.e. 0of ordeals) should be explained to be
only illustrative(and not exhaustive). Oath cakled could thus
be included in the ordeal. Horeover; the attributes of ordéal

as mentioned by these writers apply to the oaths also. Otherwise

519 3nT SniSTAT (R R e AT T ARG 2Tty AT IRV oA Te T (3T AT
eifﬁw?iﬁﬁ?vngjﬁaﬂaTékr@nﬁaw{hﬁﬁ%ﬁ$¥?f &g e A AT~ AT
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the definition of the ordeal must be comnsidered as incomplete?ao

It will thus appear that there is no essential differ~
ence between the Oath and the ordeal. Saving the views expre=
gged by the extremists who dlvide them into water-tight com=-
partments, the Dhe.writers in generasl have accepted them gs
one+ In fact, it may be noted that the extreme views referred
to above are developed by few later digests. The original
Smrtikaras have neither mentioned nor even hinted at such
water~tight distinction between the two, on the contrary, we
find that writers like Mandavya have tried to clear out every
confusion by showing them as two specis, Sapatha is the genus-

the ﬁgma and ita or Divya and Daiva are the specis.

We have already seen above that Visnu has suggested the
classification of various Sameyakriyas into two groups i.e.

those used for the light offences and others for the severe
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charges, while Nér.‘expressed it as a point of distinction

between the Oath and the Ordeale

Kat. who elaborates more on the evidential value and
other legal aspects of the divine proofs,makes a single state-
ment distinguishing the two. 'The person who does not get any
royal or divine mXka calamity ﬁithin a period of a fortnight
from the execution of the test must be consldered pure in the

test, he points out.521

Manu also points out that a person who does not get
immediate calamity is declared pure by the oath. Medhatithi
explains the word 'immediate' as a period of 14 days.’22 While
according to Vijﬁéﬁes%ara, the period may vary from one night

to three or five nights or even more.523

It has been pointed out above that the Kosa falls on
the border-line of the oath and the ordeal. 'Inspite of the
fact that 1t does not decide the dispute immédiately after
the trial as the ordeals do, 1t has been included in the
latter simply because it is used for a greater purpose. The
important points that distinguish the oath and ordeal can

thus be summarisede.

5210 K5t0463¢
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(1) Ogth is used for light offences. Ordeal is used for

grave charges.

(i1) Condition of Avastambha is not necessary for the oath,
 vwhile an ordeal cannot be resorted to unless an Avagtam-

bha is assured.

(111) Result in an oath 1s declared after a lapse of time, while
the ordesl gives its result soon after the trial.

The ordeal is in fact based on and developed from the
oathes The word Sapatha denotes a curse or an imprecation
(¥Sbp+athan). The earliest example of a Sapathe quoted by
the Indian tradition was that of Vasistha who said that he
would die, if he were a witch(Yatudhana). Medhatithi explains
a Shpatha as follows ¢= 'It is a verbal declaration of the
form that if I do such aﬁd such, I get such and such evil'®.
Naondapanditz and Vacaspatimidra also give similar explanations.sz4
It is interesting to see that the concept of oath as it is
clear from the example of Vasistha and from the explanations
given above, resembles very much with the explanation given
by the modern writerss. Westermark for example explains an osth

in the same way as Medhatithi and Nendapandita do.?2?
524¢b Ag IDPTHT KA, TEGXATRTATGLATIRIA BT 1562 FTTS |
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Bxplaining the provision made by Gautama regarding the
use of Sapatha in the legal disputes, Maskarin clearly points
out that a Sépatha should essentially be divided into two
categories i.e. the legal Shpatha (used ax for Vyavahara)
and the popular‘Sépatha.szs Both gre effective in their own
gspheres. The point is zlso referred to by Westermark 'The
ethicel aignifiéance of the oath is throughout personal
responsibility. As such, it is pre-eminantly fitted for legal
use and has thus always figured conspicuously in the legsl
process of all races, it ié still in the highest civilization
a formal guarantee of truthfulness, in courts and ordinary

social intercourée’, he points out.sz?

Development of oath to ordeal can be ka noted as follows—
Oath was originzlly taken on self-initiative. It was just a
verbal declaration madg b§ the person, but later on the oath
was conducted. The person was required to go to some temple
or the assembly of learned Brahmins or the Court of the King.
In the next stage, we find that thg oath was taken on some
object or.was accompanieé by some phystcal aetiqn.(e.g. the
oaths of taking Dirva grass in hand or touching the head.of
Son or ﬁife). The oath was thus getting more and more physicale
A smali procedure was added to0 1t. Ordeal is nothing else but
" Physical ocath ~ concrete oath in which the physical test or
the physical danger was raised par excellence. 'The majority

of ordeals asre concrete 0aths taken by the accuéed party and
926« FHATIT oATERTLHT e o 3R AAT AR 2Mf G 2 120 |
Mas karetnm Guols) by DK p 429
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the self-imprscation is realised immediately. According to

Gustave Glotz ordezsl was an Ozth in action.528

Discussing the role played by divination in the=se
tests 1t has been observed elsewhere (Chapter VIII) that what
is really important in these tests is'the imprecation. We find
that the Dh.writers have also ultimately stressed the same
point by showing Daiva or Divya as the varieties of Sapathae.
Westermark makes following observation in this mspect. 'The
essence of ordesl is oath, though the fact is obscured éy the
uﬁfair'incidence of the physical result. Hindu theory rescog=
nised the essential connection. The word gapatha connotes Oath

and ordeal'.529

Following points megarding oaths are discussed in the

Dheworks.

(A) Consequences for perjury =
" Manu has warned persons sgainst taking a false oath. 'A

wlse person should not take a false oath even for a trifling
matter. If he does 80, he is ruined in this world as well as

in the world after death's %£(8.111).

Bxplaining the stanza, Medhatithi points out that
perjury is an offence = whether you indulge in it for a higher
purpose or for a trifling matter(such as stealing gold etce)
is immgterisl. If you do it for'some higher purpose, the

offence éets magnifiede The fault of taking a false oath ruins

528, Gustave Glotz, ' PLI p.625.
529. ERE, Vol.IXep.434.
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)

the person ~ here or hersafter. Perjury brings hiﬁ defamgtion
in this worlde Secondly it being a cognisable offence, 1f that
perjury is proved by some other proof, the person becomes .

punishable under lawe. The offence ruins him in the other wozfd

in the sense that he will have 0 g0 to the hell after death,-0

Yama also cautions the persons against taking felse oath.
'When a person takes false oath, that connects with killing of
eny 1ife(XIta), the person thus comnects himself with the fault
of telling lie as well as with the imprecation which is:implied.

Vyavahangintamanl explains this as following ¢ The word

KIta here means any animate being. When, for example, a person
says that 'If I have done such and such thing, I commit the
fault of killing a Brahmin,! he really gets himself connected
with a fault of killing a brahmin,’o+

DT agrees with Vyavahiracintamani as far as the explana-
tion of the word Kite is concerned, but adds to say that, 1t
mfy be even the most inferior creature (and not necessarilyz

a Brahmin) and he is undoubtedly connected with the offence

of killing =& the creature.532
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According to VP, the explanation of the word Kita given
by the two digests is not satisfactory. They take the word
Kita a5 illustrativé but what is important is not the animal
but getting connected with the offence of killing it. (Vadha-
safiyutam) which should be taken here as illustrativee. fhus,
what is meant is that the person gets himself involved iﬁ
whichever offences he refers to in the oath by the way of

imprecation = howsoever trifling the offence might be.533

(B) Puni t for tsking false oat
Y8je recommends a fine of 100 panas for one who takes

false oath(Yaj.II.236).

(C) Grades of Oaths in gccordsnce with the value of the offence~

Oaths are also arranged according to the value of the
offence.

Vignu has already given the value for which oaths like
Dirvakara, Tilakara, etec. are conducted(Vide Chl.IV),

According to Hgrita, the oath of telling truth(Satya=-
vacanam) should be conducted for one Nigka, touching the feet
(of revered person) for two Nigkas, oath of flowers (or of

merits) for the offence valued %o be little less than 3 Nigkas
and Koda for the offence beyond this{i.e. more than.3 Niskasﬁ.534

(D) Result deciared throush a Shpath
) : 4

An important aspect that distinguishes an ocath from ordeal

is the way in which it declares the result. We have already seen

533'éﬁZFm%'H£H§§ smn%awa}ﬁﬁﬁ;&nﬂthdgwa4aw3v3ﬁ%¥%hﬁﬁvw—ﬁ%
aﬁﬁaep%T‘é”wiﬁzﬂﬁfézl { VP bz
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that the ordeal declares the guilt or innocence of the person

as soon as the trial ends, but the Shpatha declares result
after a lapse of gome time. Severe calamities such as meeting
some disease, or death of some relative or heavy loss of cattle,
corn or weddth = befall the person within the recommended
period if the person undergoing the trial is guilty. Rules
indicating the types of calamities or the period wlthin k which
they are expected to befall gre much the same as t@ose discussed

in the discussion of the Kogh ordeal(Vide Ch.V).

®% (B) RBrocedure common_%0 é;l ogths

We have seen above two views regarding the oath and the
ordeal. Those who believe that the oath and ordeal are essen=
tially the same, recommend the same common purificatory rites
to be observed by the person in both the cases i.e. the person
undergoing the trisl should observe fast, take bath with clothes
on and present himself for the tfial at early Sunrise. Those
who distinguish the two sorts of trials, do not recommend the
extension (atidess) of these preliminaries of ordeals to the
ozthse. According to them taking bath and dipping water should
only suffice as g purificatory rite for an oath. Similarly
general rites such as invoking Dharms etc. need not be followed

in an Oatho

Yarioug Oaths discussed by the Dh.Writers may be described as
follows é=

(1) VISNU has given oaths of Dirvikara, Tilakara,Rajatakara,

Su%arpakara and Siroddbrtamabikara. These oaths are taken for

minor offences. The rerson taking oath should take any of these
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objects i.e. Durvagrass, Sesame, Silver plece or a golden piece
in his hand and swear on it. In Siroddhrtamaliikara, he should
swear on the lump of clay dug out byz z ploughshare.

(2) Oaths to be taken by the persons of various castes,

such as the oath of truth etc = these are recommended by

various writers e.g.Manu, Nar,,Br. and others.535

(2) Oath of Truth =- Thig is recommended for a Brahmin.
According to Medhstithi, the accused Brahmin should say,
'whatever I say, is the truth, I sEar swear by my truth,
fhe good deeds of plety achieved by me by followigg the truth
would be lost to me. Accordingkx to Mit., the Brahmin must
be gimply warned that if he told lie, he was liable to lose
whatever truth he gained or eamed in life. The oath is reco;

mmended for an inferior Brahmin only, points out Vivédacandra§36

(b) Oath of Vehicle or Weappon - This is recommended

\

for a Ksatriya. A Ksatriya should swear by his vehicle or
wegpon agnd say that they would be rendered futile if whatever

he sald were not true. ,

(c) Qath of cow, corn and catile - A Vaisya should

Bvwear on these objects and say that they would be of no use
535. Manu 8.113, Nar.248, Bresz
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t0 him if whatever he sald were not true.

P

(d) Ogth of Sing - 4 Stidrs should swear by all the sins.
He should declare that if whetever he sgid were not tmue, he
would sccrue all the sins.

) A Brahmin should simply declare the truth, A Ksatriya
end a Vaisya should touch the things mentioned in (b) and (ec)
and swear on them and a Stdra should do all the three i.e.orally
declaré the truth, touch any of the things mentioned and also

swear on theme.

(3) Oaths of fire, wate 4 good deeds{Sukrt

Oaths of fire and water as explained by Smrtisara are

as followsg &=

(a) Oath of fire - The accused person must put his hand
in fire and say that the fire will not be cool to him(if what-

ever he said were lie)e.

(b) Oath of water = The accused person must put his hand
in the water and say that the water will not drag him(if whate

ever he sald were lie)e

(c) Qath of Sukprta - The accused person should declare
that all the good deeds(or merits achieved) by him would be
lost to him, if whatever he sald were lies”>!

Sukreniti describes an oath of Sukrata and Duskria in
which person swears by the tru%h and declares that he would
lose(the merits of) all the good deeds done by him and would

set (the evils) of the bad deedss’o0

5370 Vide fcn05180
538. Sukra =13y
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(4) QOath of touching the head of Son ox Wife -

This oath is given by Manu(8.114). In this oath the
accused person is required to tell the'truth by touching the
head of his son or wifes Nar. includes touching the head of a !
, friend also.539 N&r. and Br. recommend touching the feet of
Guru(Teacher) or father, while according to SukrenItl he may
touch the feet of any respectable pexrson. Sukranmti also glves
the oath of touching wealth.’ 40

/

The person should perform the act of touching by hils
right hand. Kzt gives a general rule in this connection. Unless
there are any specific instructions,whenever a person is asked

%o do something, he must do it, by his right limb.’ 4

(5) Misgellaneous Ogthssgz

(a) Dgking on head a copy of ithe Holv book =
' This oath is particularly used in solving boundary dis-

putes. As it is explained by the Smrticintamani, the person
should take a copy of Harivamsh on his head and show the boun=-
dary. He should address the Book gs follows = 'Bharata 1s the
essence of all the Puranas' and Harivansh is the essence of
Bharatae Therefore, Oh Harivamsa! establish yourself firmly

in favour of truth’e

- It has been pointed out that this oath may result into
severe consequences. I ma& result in the loss of the family

(Vamisanash) of the person who undergoes it wrongfully.
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(b) Tgking the wzter of Ganges in hand $

The ozth is taken by taking the water of Ganges in hands.
The consequence that is warned here is the loss of whole family

(i.e. family with all the relatives).

(c¢) Touching or taking into hand the impges of god -

The person is required to touch or take into hand the
Holy stone known as S&ligrams or the image of Durga. This
ogth is also supposed 10 have very severe comnsequences. Persons

are advised in general not to undergo this oagth.

(d4) Cath of Istapirtapradana

In this oath, the person ig required to &ffer his merits

acquired by sacrifices and charityo543

(e) Oath of flowers (Puspa) = -
' Nothing is known sboub this oath, except its name.’ 44

042000004+
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