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CHAPTER-YII

SOCIAL, ANTHROPOLOGICAL, PSYCHOLOGIC

GAL I TIGATIO PRACTICE.

OF THE ORDEAL

L R

Ordegl is one of those institutions, which have attra;
otion not only for the legsl historian, but also for the histo;
riea in gﬁ@eralt and for everyone, who 18 interested in studying
the general‘ideas of civilizations in primi;ive peOple.seo This
- method of trying the accused person by subjecting him to a phy-
sical tést and judging the guilt or innocente of the person as
revealed through the divine justice is practically universal in
all the civilizations of the worlde There is perhaps no country
in the world which has not made use of some test of such a kind.

The practice of ordeals 1s always found at a certain étage of
peoples social and religious growthe It is thus a custom plying
an important role during the long period of social evolution,dbut
the purpose for which the ordeal was used‘i.e. to decide the
guilt or innocence of the accused person is important from judi-
cial point of view and thus the history of ordeal constitutes
an important chapter in the book of justice. The ordesl had'a
potent influence in the primitive society and has contributed
largely to the first frultion of legal ideas.

/

For a thorough understanding of the role played by the
practice of ordegl in humgn history, ér in the evolution 6f,1aw)

580. Gustave Glotz 3 *The ordeal and the oath?, PLI p.609.

]
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1t'is necessary to grasp the spirit with and the environment

in which the ordesl was resorted to. The conception which was
at the bottom of the ordeal was often misunderstood. The ordeal
was considered ‘cruel and’barbarous, elways superstitious and
often unfair 9%l The issue in these methods of $rial by ordesl
depended upon the 'physical Vigour of the culprit, upon the frauds
he was able to ﬁraétioe and upon an anesthesia which was produced
in certain persons of nervous temperament gimilar to hysteria or
hyphotism.saz ‘Eulgrava‘says that the ordeal was in fact only a
mode of giving to the culprit a last chance of escaping the
punighment of lawe. 'Stubba believes that the ordesls in these
circumstances being recourse beIOwiqg the verdict of a jury
acquainted with the fact, could only be applied to those who
were to all intents and purposes proved to0 be guilty.’C> The
main objections thus raised are (1) it is barbarous (ii).it is
based on superstition and cennot be supported by reason (4ii)
the result is decléred by luck, (iv)tlyiné and deception'played

a great role in these tests.

The ordgal was the ancient ma#hoq of proof in which some
deified material object declared the guilt or innocence of the
accused person. In all the ordeals thus known to us there 1is
always at the crusicial momenf a direct appeal to the sgpernatural
powers to manifest the divine Jjudgment iy a particulsr test
applied. They all mxhibit the firm conviction that god himgelf

581. WoA.Robson s '@ivilization and the growth of law', pe1l38.

582. Jean Brissaud's ’History of French Public law!, °~ p.119.

583+ Je.B.Thayery 'The’'older modes of trial' collected in the
'Jelect essays in Anglo-American legal history!?,
"Pe396. )
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vill pronounce the truth by letting the parfy to perish .or by

saving the accused person fwom an otherwise certain destruction.

Primary significence of the ordeal must be expected to appear
only in the customs of the ancient people = the custom that had
a vital influence on the primitive society. It 1s risky to base

our inferences on a comparison of peOplés differing not only in

their stages of civilizations but also in their social habits.

The great role played by the ordeal 1n'humsn history
or the socisl evolumtion, in the development of the legal ideas’

towards practical justice, or the philosophy involved in it, can

be well understood only by meking a systematic study of the

various aspects of the method, which are undertaken here for

discussion under the following heads.

(1)
(11)
(111)

(1)
(V)
(v1)

Basic- instinets end influencing forcess

Ordeal and rat;onality.
Varlous appectse

(a) Ordeal and divination.
(b) Ordeal and Eschagtologye.
(¢) Ordeal and prieathood.
(@) Ordeal and curse.
(e) Ordeal and luck or chance.
« treatment of the innocente.
(£) Psychological aspect.

(g) Ordeal and torture.

6rdeal $ Generel nature.
Various stages in the development
Legal development of the ordeal.

of the ordesal.
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(I) Basic instincts and influencing forces

We have seen above that the ordeal is a custom, a method
of proof in which the judgment is declared through the interven=
tion of some supernaturasl power or divine agency. At its lowest
stage, the whole process appears magical. It is hovever princi;
pally based on the principdk o# the curse or imprecation. It is
mainly influenced by the religiom. The basic concepts underlying
the ordeal are supernaturalism, divination, magic and religion
and imprecation. A study of these concepts would show that, these
are essentially the pa&chological processes vitally related with
the humsn mind. ’

“Supernaturalism is a mental ‘attitude that has superna-
tural as its objecte Supernaturalism is a term used by anthropo-
logists to express the fact that primitive magic and primitive
religion glike rest in a belief in supernatufal power. As such,
supernstural may be equated now wiith magical and now with divine.
The savage respects the human magiclan on account;of his continual
intercourse with the supsrnatural world, and on the other hand
mugt be allowed to possess rudimentary motion of certain super~
natural beings who may be fittingly celled gods, though not in
the full sense in which we use the word.

Frager assumes a general tendency among sawvage to claim
powers which we should call now supernatural on the ground that
a savwege hardly conceives the distinction commonly drswn by more

advanced peoples between the natural and supernatural. Aecbrding
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to F.B.Jevons thera was s time when man did not make distinction
between the natural and supernaturale. - JeH.Lemba observes that
'belief in supernatural power ;oula call attention to the pdwer
rather than the supernatural gquality attaching to it.

Chi cts of nt 4 de under th
gupernaturgl belief -

(a) Emotional gspects -

“ The emotional constituents of the magico;religious eenti;

ment have been subjected to psychological analysis with the
results that show e-ven in its simplest forms exceedingly complex.
TAVE! is perhaps the word in our language thai expresgses ita
nuny sided nature most fully. AWE is defined by W Mc-Dotgall

as a tertiary comﬁound of fear, wonder and negative aeif-feeiing.
| Round' the object provided by the supernatural, fear, admiration,
submissiveness in varying degrees are orgenised in a mood. Thus
thgisentimant is excited equally by maglc and religion-the sorcerer
like god, being surrounded by a halo of mystery and an atmosphere
of AWE. To appreciate the emotional attitude of primitive man
towards universe which beyond the narrow circle of daily routine
1s almost wholly unknown yet felt to be pregnant with immeasurable
possibilitges of weal or woe. Confined to his ignorance to the
immedigte here and now, the savage attribufea mysfie powers
alike to the Strénger at a distence and to those of his own race
that are dead and gcne.‘ ﬁor,does the familiar present remains
i potents. The sky above him is dlsturbed by thunderstorm,

eclipse, shobiing stars, the aurore, earth and sea, thelir fantastie
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rock; then living nature teems with wonder=trees ;nd herbs,
reptiles and fikhes, birds and guadrupeds that look sirange
. and behave unaccountably. Moreover man is mysterious to
himself, with his visions, his seizures, the power of his eye
and gesture, his sheer impressiveness ranging from majeatﬁ}
of kings to the grewsomeness of witches. For the rest,life is
all full of accidents and co~incidences. Altogether, the savage
wokld provides plenty of scope for that interplay of primary
emotions of which awe 18 the outcome. Be it noted however,

- that the essence of supernaturalism does not consist of bare
feeling but atteins expression though every aspect of mental

life at once.

(b) Intelleotusl aspect -

’7éince supernaturalism has a negative as well as positive -
side, embodying cantions doubt of the unknown combined with an
QIfort t0 read meaning into it, primitive éhought needs two-
fold set of conceptis ; negatively supernaturalism is a taboo,
.positively it is mana. Aﬁgzzaﬁi savage however such notions
have not been built up into any systematic theory. It cannot
be said that the rudimentery thought is altogether without an
idea correspending to that of natural or normal. We must not
however look for definiteness in primifive categories since
they are never subjected abstractly and as ideas to reflective
examination, but merely embody such more or less arbitrary

associations as custom suggests and sanctions.
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(¢) Practicsl asvect =

! Seeing then, that the savage may be said to live out
his ideas rather than to think them out, it is in the sphere of
his actusl practice as regulated by social use and wont that
we are likely to meet with clearest indications of his mental
tendenciess Primitive supernaturalism will declare itself pri-
marily in a group of traditional activities through which app-
orpriate feelings and thoughts find their satisfaction. All
that need be assumed here is that certain activities tend to
be organised about the interest in the supernatural as embo=-
died in a specifié tissue of feelings gnd beliefs. The majico=
religious 1ife is unlimited in its claims on humsn endevour and
1te ultirior effects on human welfare magy be well=high and all
pervasive. But, the mental attitude that it demands cannot be
continnously magintained whenever the tension is relaxed, nature
in shape of effortless rule of habit 1is busy making good the
atraiﬂ§84

“Maglc constitutes veritable stormcentre in anthropolo=-
gical 1iterature? The word magic in common language is used
in vague snd conflicting vayss Modérn,anthr?pology attributes
to it something inferior or bad, belonging to lower level, or
to the pathology of mind and society, but the word magic refers
to religion, learning and occult practices. 'Principal key to
the understanding of occult sc¢lence ia? pcin%s out Tylor, 'to
gonsider 1t as based on assoclation pf'idea, a faculty whiéh

Xiex
584+ ERE Vol.X1I pp.119~120.
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lies at the very foundation of human reason, but in no small
degree of human unreason also's The laws of mind are unchanging
as the laws of chemical combination so that 'the thing that has
been, will be? J.B.Frazer credits the primitive man with two -
views of world that exist side by side (1) 1t is worked by
vrersonal beings acting on impulses and iotives like his own.
(11)x it amounts in germ to the conception'of nature as 2
éeries of events occuringbin an invariable order ﬁithout the
intervention of personal agency. In ha the evolution of thoug@t
magic as.representing a lower intellectual stratum has probably
everywhere preceded religion. He presents magic a8 '™ext of '
Kim to sclence?, since the two have in common generai assumption
of a successioﬁ of events determined by law?!, Magic is noverthless um
only 'bastard sister of science's All the éases of symphathetiq
magic‘resolve themselves on anaiysis into mistaken application
of association of idems by similarity and contiguity.S84A

Age of magic gavem place t0 an age of religion. Human
evolution is a tissue of many interlacing strandse It is with
the help of paychological and sociological considergtion of a
genergl type that a prémordial stage of mind and abciety cen be
theor®tically posited out of which religlion may be shown to
have emerged, by some sort of subsequent process, The ideas
involved in the concept of religion concern mans* whole body
of thought. They point to subjective convietions of the most
vital importance, i.e.(1) recognise a gulf between man and '
divine (II) admit the éti'ength support, Peace and consolation

584 A ibid Vo YIIT p- 245.
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afforded by religion. (111) intensify and sentify otherwise
non=-religious bhasea of iifb and thought. Effects of religidn
are seen to be varyingly emotional and intellectual leading to
practical social, aesthetic and speculative e:t’forts.s85

'D;vination ghould be treated as a branch of symphathetic max
magic and regarded as a deduction from a vaguely conceived
principle of something like uniformity of nature 786

‘A curse is an excellent example of product of two poéers-
thought and words As distinguished from desire on one hand and
actualization on the other, it is the spoken worde. It is based
on an unconsclous theory that the word 1s nearer to the end than
the wish. It is a natural pfocess of suggestion working through
the strength of emotion, fear of 1ll-will and enmity and reinfor-
cedly complex associated ldeas relating to the essence of words
and the energy of souls that glves the curse its independent
power. Forms of ordeals and the whole theory of oaths as well
as 1its practicé upto the latest stages of civilization depend
upon the conditional curse often embodied in symbolic action2587

(1I) Qrdeal gnd Retionality -

Struggle for existance,fear and hope for better are the

.basic tendenciles of the human mind. These have made magn channa=
lise all his efforts to make good ﬁse of the universe round about

him., All these efforts coupled with the thinking faculty and the

585, Ibid ¥ole¥IiTspeoss, ViX pcc3.
586. Ivia VOlOIVOP.776
587« 1Ibid Vol.XV P0367o
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energy of soul have resulteq in forming his notions about the
supernatural or the belief in god. Magic and‘religion funetion
on the principle of the association of ideas while a miracle
happens or a curse gets materialised mainly due to the will-power
of the person. Concepts of truthfullness, honesty, morality,
ethics, or those of law, justice or crime, are the developments
of the civilization - man's effort for better living,. which are
obviously influenced by men's notions about the supernatural

or belief in gode.

What we have to point'out is ¢ Belief in god or resorting
to the supernatural for the settlement of difficulty in human
affair is deeply imgrained in human nature. The aspect is vitally
related with the basic tendencles of human mind. Rationality
helps man in channalising his emotions but it cannot uproot the
basic instinets of the man.

Ordeal is mainly developed as a legal institution. In
order to operate effectively, and to accomplish its mission,
law must be supported by the belief that it is of divine origin
and of higher power realised in a wordly existance, and that =
it is not a human product to be mastered by wills In purest
form, this belief is found in the earliest childhood of a race,
for,more that reason enters into the law, the less pronounced
this belief becomes, 1t however cannot disappear entirely except
that the law itself should fall into decreplt trifling with
dead ideaa.'saa

588. Andreaé Heusler ¢ 'Ancient formalism?, PLI D.638,

- 14
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¥The practice(of ordeal) ia based on a belief in the cer-
tainity of divine 1ntervention to punish , the wicked and protect
the innocent. If today, civilised nations can pray to god to‘
intervene in their wears to give victory to the righteousi® cause,
1t was a difference only in degree and not in kind if simpler
people expected providence to teke note also of the humbler
affeirs of ordingry man. Even foday, after a century of Ben;
thamite influence, the nations of West have not thought fit
wholly to discard the oath, in the law of evidence. if the
practice is to be ‘justified on the pragmatic or psychological
grounds the same argument will be equally available to justify
the practice of oath and of resort to ordeal in an age when
the possibility of divine intervention was more widely and
sincerely belleved 1n*2%9 . - \

We can thus summarise following points as far as the

ordeal and the rationality are concerned.
H

(1) Concepts on which the ordeal is based are related with

" the baslc instinects of man. Reason can help man in chennalising
his emotions but 1t camnot uproot the basic iﬁstincte‘and 28 such
they are bound to influence the human mind in some form or other.
As a method, ordeal may die, but the concepts that make the
ordeal are always there with the men.

(11) The ordeal ié in fact a result of the advancement of
human . and legal ideas. The discussion below will reveal to us
that the ordeal has replaced more crude methods like Judicial

589. S.Varadachariar s 'The Hindu Judicial System’, p.163.
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Ased :
combats and admitsin~¢hamsei¥es the elenents of reason.

(1141) A close study of the rules of administration of these
frials will indicate that there is all through;out e, sympathe~-
tic consliderstion for the accused person undergoing the trial.
They allowed right to 1ive for the accused person and gradually

Secame more mild and humane.
(iv) Ordeal has always put the weeker on defensive.

(v) We can discern a certain empirical foundation for the
ordeal. The ordeal essentially turns out to be a psychological
test of truth-telling. ‘

(vi) It has practical utility. It has played a historicsl
role in the wévolution of law by giving a practical solution to

the most perplexing problem of evidence in the law of procedure.

(I11) Ygrious Aspectg =
_  (a) Ordegl and divination -

ﬁe have seen above that divination is a process of mind
which takes recourse to some supernatural power. It is based on
the principle of sympathetic magic based on the association of
1¢eas and uniformity of nature.

According to Mre.H.J.Rose, divination may roughly be
divided into two kinds (1) automatic divination in which an omen
1s looked for and interprebed with its own right, with no thought
of appesl to any supernatural power or god or spirit. (ii) divi-
ngtion proper, in the strict etymological sense of theAwoid
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which inquires some sort of deity.‘

3

Ordeal 1is based on the belief that 1f the suspected
person or disputants afe exposed to serious dangér, the divine
powers will be compelled to take sides, and the truth will

thereby be revealed or matter determined.

i

Divingtion by ordeal, accbrding to Mr.Rose, may be
claased.as follows $ Ordeals are of two kindé - either s sus~
pected peréon(or the accuser and the suspected person both)
is subjected %c some process which could na?urélly injure or
endanger him or the process is a maglcal one with power to
hurt the guilty but not the innocent. In the first class,
there is the root idea of judicial torture. The idea was
probably that an innocent man or a truthful witness would feel
~ no pain. In the second class, we find different methods which 529 A
warn us of thinness of the party wall‘between maglc and religion?am

Conception of divination off which ordeal is based has not
remalined the same, but is found evolved alongwith the'develop-
ment of the ordesl which has tended to be more and more rqii~
gious. BExplaining the role p}aygd by divingtion in the pfimary
conception of ordeal, A.Bs. Crawley roints out that in the later
stage, both oaths and ordeals were appeals to the moral nature
of the divinity, but in the savage theology, the god or his
a§u1Va1ent is a mere tool in the hands of the persén invoking
him. Thus Westermark concludes - the idea of ordeal is not

880, LEE ¥ox.IX ».5IE.
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prémordially based on the belief in an all knowing, all power-
ful and just god, who protects the imnocent and punishes the
guilty, but that it largely springs from the same notion as
underlies the belief in the efficacy of oath, i.e. mechanical

power of cursing.59°

Kohler mgkes following analysis of the Jjudgment of god.
Judgment of god is not unique. We find fbllowing varietlies =

(a) judgment connected with the augury like judgment by lot
6r the seer's power who could discover evil=doer (b) divine
judgment connected with the worship of the dead, it being pre-
supposed that a murdered man will point out his murderer (ec)
divine judgment proper, the accused or the accuser or both
placed in relation of some material object s0 that the delfied

object might make out his guilt or innocence.’I+

(b) Ordeal and Eschgtology -

Ordeal is largely influenced by the religious idea of
the people. 'The ordesl had naturally showed marks of the popular
beliefs as to the future fate of the wrong;doer’, observes Mr.
Gustave Glotz, 'fog/the ordeal was to demonstra%e-wﬁether the
man was strongei than death. He wad placed between life and
death, at the very boundary between the world of men énd the
world of spirits, so that he would naturally be forced into the
latter and yet by magic of a divine birth =k or by protéction
of god he could be retained on the earth. Thus the method and

5900 ERE Vol.IX 905120
591. Joseph Kohler, 'Survey of the law of procedure?,PLI p.576.
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Place of the test varied according to the local conception of
a future life. In primitive communities, the ordeals reveal

sometime g whole eschatology.sg2

Gustave Glotz explains this by giving varlous examples.
Greeks were born sailors. We therefore find promingnce of the
water ordeal amongst theme. The water ordesl is popular among
many people. In some cases, 1t is considered favourable to the
accused person when he ginks to the bottom but condemnatory
when he floats, while in others we find reverse of it i.e.
the guilty is retained below by the god of river, while the
innocent restored to the surface. Whence this contrariety?
Is it due to different races - the Indo~Europeans or Samites?
Noe. points out the author. It is merely a difference between
the stages of civilization. 'For a long period they left it
to the divine forces %o detefmine whether the subject of ordeal
should be released unto life or retained for death. This was
" the primitive solution simple and realistice It attributed the
disappearance to death and death}to dishonour, (as we find in
the latter case) === but when the idea had developed that gods
would keep among~themselves the worthiest men t0 bestow upon
them g share in thelir own deathless happiness, the greeks like
to belleve that, in the ordeal by immersion, the god of water
kept to himself those who were dear to him and repudiated the
others. This solution more ideaglised and more refined in ite
moral element was also that of Manue The change 1s significant
It reveals the soul of a people in its dé?est belief - its
592+ Gustove Glotz 'The ordeal and the oath®,PLI p.616.




conception of the other world‘593

(¢) Ordegl gnd Priegthood =

Religion has played a great role in the growth of the
ordeal. Its (ordesl's) extension accompanies the growth of
religion as distinc% from magic,?! points out A.S.Diamond5?4
The idea inspiring the procedure‘of the ordeal, according to
Gustove Glotz is 'at once religious.? 35 The person undergoing

the »drizal utters é prayer, a direct appeal to divine providences.

It will gppear that uttering of the piayer by the accused
this way, happens to be a very important part of the\trial, gince
it is the imprecation that binds the person. A good deal of
ceremony is alsgo used in connection with the administration of
the‘ordeal. These ceremonies added to the moral effectiveness
of the trial znd enhanced its practical value as psychologiczl
test of truth-telling. '

The religious rites in the trial are conducted with the
assistance of the priests 'In the communities where priesthood
forms a caste, professionai men come forward to make solemnit
invoeation, in communities where no prlesthood obtained, the
party himself uttered appropriate fcrmulae'?gs observes Mr.
Gustave Glotze It may\however be pointed 6ut in generasl, that
the institution of priesthood was practically universale. 'Priest-
hood broadly speaking owes its origin to the universal neéd felt

593+ Ibid ¢ p.619.

594+ Diamond A.S. ¢ Primitive law?, P.352

595. Gustave Glotz ¢ 'The ordeal and the oath! PLI p.610
5960 Ibid pp0610"6110 . .
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by menkind of superhuman assistance, in the struggle of life.
Among all peoples, bellef exists that under certain circumstances
advantages of some kind or other are obtainable from the snper =-
natural world. The desire for guidance in these matters has
given rise to various kinds of religlous and magical praétitioners
amongst saﬁage who are to be considered as pioneers of an organi-
sed priesthood, but amongst civilised peoples surviving traeeé

of the game need charascterised the authority of the priesthood'=

points out G.Landtman.597

Apert from religious context, we find that the priesthood
has in general exercised s considerable influence in the making
of the lawe 'On the plane of pure legal order, the priesthood
attains great’eminence, hence ip is comprehensible that even

that time the law is made mainly by priests’ points out Kohler.?2°

Ordeal is the supernstural method expecting divine inter-
ventions 48 such it is naturally more susceptible to the Influence
of priesthood. Ordesals of all the civilizations are in general
influenced by the respective priests. Ordeal was adopted by the
christian communities. It was conducted accordiné to the rites
of the christian faith. Chruch itself azcepted and encouraged its

use from the 8th century onwards.

The Iranian ordeals are presided over by the priest or
the righteous men who acts as the judge of the outcome of oxdeal§99

597+ BRE Vol.X Pe278,

598, Joseph Kohler 5 'Survey of the law of procedure’,PLI DP+575.
599+ ERE Vol.IX p.525.



Priesthood has obviously ihfluenced the Indian ordeal. The
Pradvivaka, the cﬁief nagistrate, who conducts the trial is
compared with the Adhvaryu priest in a sacrifice. We find
that elaborate sacrifices and long rituals precede the Indian
ordeal.

-

(dj Ordeal and Cugsg,;

Anglysing the basic concepts, we have seen that super
-naturalism, divingtion, magic and religion have played a
great part in constituting the ordeal, but the curse or im-
precation was of more importance in msking the ordeal effica-
cious. Curse or imprecation as we have seen above, works on
the willpower of the person. It is a great force affecting
the actﬁalisation of the desire. Thé object of the ordeal
gives reality to the imprecation for the purpose of establishe
ing ??e validity or invalidity of the suspicion.

What Westermark terms 'the conditional cursing'(which
he was the first student to remark) is an important dévelopment
of the principlg of cursing and has had a considerable influ=
ence in making morality especially in the sphere of good faith,
honesty and. truthfulnesse Put In its own lowest te:ms, the
energy of the conditional curse 1s the supernatural energy of
an ordinary curse or of its embodiment in a latest stage. This
is discharged by the zet, if or when it taﬁes rlace against

which the curse is directed.
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Forms of ordeal and the wholg theory of oath as well as

» its practice upto the latest stage of civilizetion depend upon
the conditionai curse, often embodied in symbolic action. An
oath may be regarded as 'essentially a conditional imprecation,
a curse by which a persoﬁ calls down upon himself some evil in
event .of what he sa&s not belng true. All the resources of
symbolic magic are drawn upon in the multitudinous examples of
this principleasco

A distinction between the magical and the religious oath
is not to be over-emphasised. The two forms merge into one another
and either is am mafical or religious as the other, while neither
is more efficaclious. God draws together in his own person, the
various threads of supernatural forcé. Among these are the
curse and the blessing. Their inherent mgste:y of power still
depends upon the will of the utterer. His invocation of god to
execute for him his desire is rather a long circuilting, than a
guarantee of result. The independent force of the wish, in fact
tends to remain even when the wish is merged as prayer. Law
gradually takes over the function of curse as a term of retri-
bution while the prayer may still retain its use in cases where
human intervention fails or even as a spiritual replica of human

intervention.

-

In India, the word Sapatha used for the divine methods
in faect stresses the importance of the imprecation in these

trials. The later Smritikaras have emphasised this aspect of

6000 Ibid $ VO]..IV 903730
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the trial end elaborated its process by (1) making the Prad-
vivaka(who executes the trial) to recite and thereby warn the
accuged person of the conditionsl curse implemented in the
trial. (11) by asking the accused to recite by himself the
curse that should bind him (1i1) making hiﬁ)write it on g
leaf and tie it on his forehead. The elaboration is obviously
megnt for enhancing the effect of the curse psychologically.

(e) Ordegl and Luck or Chance

Treatment of thelinnocent -

Tylor emphasises the relation bstween the ordeal and the
ldea of chance. There is a little doubt that the concept of luck
itself, which is patently primitive, is the root-element in the
ordeal. Mechanism of magic seems to be quite secondary~ to be
in fact the mechanism by which luck works. The concept of
abstract justice and féirness seems to have been developed
from a primitive notion of chance, one of its embodiments is

the ordeal - magic and religion come in as re-inforcing agents§°1

The ordeal is often times denounced as a method merely .
based on chance and in its treatment of the innocent who i1s
required to undergo the ordeal - the physical danger - for no
fault of his own, 1t must however be pointed out that the person
=20 has to face the trisl because he happens to be a party in
the dispute. The person is therefore required to clear all
the doubts. When he is prepared for the trial, he is naturally

601s Ibid s Vol.IX p.512.



[T
T
~3

prepared to take that chance which might acquit him of the

charges.

Now, as regards to the effect of the chance, it may be
said, as Kohler puts it, ‘that even the éffect of chance was limi-
ted, for frequently the elements of reason were also involeed.
The consciousness of guilt or innocence was an important factor
in these tests. They assumed mers and more the character of
allowing the psychic emotions of suspected person to gppear
when he is confronted with the deified things of nature. Thus,
for instancé} thé fact that the accused trembled or in some way
or other expressed in-ward excitement, might be interpreoted as

rising from the consciousness of guilt.

Teking a more philosophical view, Kohler observes, 'even
1f we assume that the element of chance was large, yet it must
be taken into consideration that the sacrifice of the individual
‘xeX%e® Saves the peace of soclety, for, the belief in the correct-
ness of the divine judgment was 8o great that even the innocent
man believed himself to be guilty. Universal history often ﬁequires
the individusl to be thus sacrificedss.. but here we must simply
accept the ways of divine providence in the consciousness that
thus the progress of the world is asccomplished and we must realise
that our modern criminal procedure glso demands thousands of
innocent victims, so liable t0 error are our own methods of proof

and conviction'.ecz

602, Joseph Kohler : 'Survey of the Law of Procedure?,PLI p.577.
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In fact, it would appesr that the ordeal has always helped
st the weskers Explainiﬁg the working of the divine judgment
in which a person could overcome the daﬂgers that in natural
course of action would subject him to destruction, Gustéve Glotz
observes $=Ywho would be such~persons? Naturally, the humble
beings who éiisted in obscurity on the fringe of the community=-
he it was who needed this help and could save his life and honour.
They were aliens, the outsiders, and particularly also women
and children., Although ordeal was found in an innumerable variety
of cases, it wés pre-~eminently the wegk who were liable to be |
called upon to furnish this proof of worthy origin, o} a right
to 1life and safety. We can even say fhat the weaker class instead
of being sometimes complainants snd sometimes defendants, were
always put on defensives The use of or&eal has this general

feature running through 1t;6°3

(£) RBsychological Aspect -

Apart from the abuses that digscredited the ordeal, the
method possesses a real psychological merit. The ordeal thus
chiefly works on the emotionzl plane of the human mind. By
threatening a person %0 a great physical risk, what is inten;
ded here is to allow the person to express his inner mind.

The ordeal is accompanied by various religious rites which

increase the moral effectiveness and the psychological influence
of the trial.

6034 Gustave Glotz ¢ 'The Ordeal and the Oath' PLI p.613.
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The psychology of the person undergoing the trial-gullty

or innocent-may be analysed as follows $=

Ordeal challanges the sccused person who protects his
innocence to put that innocence to a dangerous physical test.
A recurring feature of the trial is that the innocent is apt
to demand while the guilty dare nots The man conscious of
guilt must be very strong minded in guperstitious or any age
t0 run the riske. Refusal to submit to the ordeal was itself
thus regarded as a proof of his guilt in the case of'which law
punished him with torture or retribution approrriate to his

crime,

In the case of an innocent, we find that the person is
bound by mere congideration of self-preservation, to embrace
the ordeale In the superstitious age, he has full copfidence
in its falrness i.e. in 1its upholding the right. Apart from
superstition, he is in the position of a gambler who has a
'certain?y' and cannot refuse to put it to the test. And, the
}ecords agéin and again hint that self~confidence or consciousness
of innocence has, at least, occasionally served as a mysterious

factor of immunity.

In social psychology, ordeal has connection with punish-
ment and torture. The guilty person who submits to the ordeal
and is injured is ipso facto in receipt of the punishment. It
nust however be pointed out that theor2tically there is an
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essent}al difference between the ordeal and punishment. The
former is a method of proof while the latter is awarded after
the guilt is established. The judicial torture which has
replaeced the ordesl can be digtingunished from it on various
points. Psychologically, however, the successful endurance

of torture is equivalent to the forming of an ordeal by the
innocent man and the popular language desqribes‘both in similar

terms.6°4

(g) Ordeagl gnd Torture -

Torture emerged in the middle zges as a result of‘the
decgy of the ordeals H.C.Lea remarks that the ordeal and
torture are virtually substitutes for each other. They have
rarely co-existede In West Africa, when an accused person
denies his guilt but fefuseg to submit to the ordeal, he is
tortured. This is quite a logical conclusion from the princi;
ple of the ordeals It amounts to compulsory submission to
the ordeal.sas c

A point of affinity between the two wes that, both were
employed when there was a deficiency of a direct legal evidence.
The essential défference between the two can however be pointed

out as follows §=

(1) The ordeal is based on the idea of the divine interven-
' tion while the torture works fully in the humen sphere.

(1i) The ordeal is a means of proof investigating the guilt

or innocence of the person, while torture aims at achieving

604. ERE Vol.IX p.51le o
6050 Ibid ¢ Vol.IX p.sll.
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the confession of the guilt.

(111) Ordeal has a falr-dealing in the sense that a chance

1s given to the innocent to try his luck. No chance is offered
in the torture. It was without even the negative virtue of off=
ering a percentage of probability of right and truth in its
results.

Torture which replaced the ordesl in succession claimed
to rise superior to the superstitioms belief(of the ordeal) énd
yet was utterly irrational in its essential character. Seen in
the context of religlous faith, and primitive belief in which
they were set, ordeals did not disfigure thekt age that practised
them because they were the genuine results of the convictions
widely held and deeply felt. Torture, on the other hand had no
organic relatlon with the medieval society or the needs of the

timee

(IV) Ordeal gs g method $ Genersgl nsture :
8 (a) Ordesl as a cugtom =

Primary significance of the ordeal appears in the customs
of the people of old tribes, these g2§call ancestral cﬁstoms
inspiring implicit reverence and forming a part of the public
life for the communitye.

References to the ordeal are found in the old vedic
literature. Avesta contains allusions to it. It is known through
the old Greek mgthologies. Irish mythicoromantic tales speak of
the Irish ordeals in general. ‘
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Emphasising the customel importance of the ordeal known
through the old mgthologies, Gusta?e’glotz observes, !'We have
abundant evidence of ordeagls in pre-historic times in'Greece.
This country teemed with legends, and scholars explained these
legends a8 dramatic imagination of reasons of natural phenomenas.
but these stories are in truth history~the history of resl man.
Thus even in those myths which are open for naturistic interpre-
tation, we see revealed the minds of those who invented them,
a8 well as the phenomenas which they were meant +0 explainecese.
(these myths) are merely the ingenuous memorial of early beliefs
And primitivé customse. They served to transit the law and
religien of g rudimentary social condition. If we call from them ‘
the’details added by later generations,they become indisputablé
evidence and rank as historical sources. The coftections of the
Gk.myths-writers contain virtually a customal of primitive law.

Among the institutions therein depicted, the ordeal is prominent§06

As a custom, the ordeal was deep-rooted. Before the
introduction of Christianity, ordeal was so deepQrooted that
Church felt bound to accebt it.

~ Under the 8alic law, trial by ordeal, was not a thing
legally ordained, but was privately agreed upon and legally
permitteds Chineses law never accorded theortical recognition
to the ordeal but merely granted it more or less s gradyiging

tolerance ag a concession to immemorsble custom.

606. Gustave Glotz 3 'The Ordesl and thé Oath?, PLI p.612.
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The law=givers of ancient Indis accepted ordeal as an
antigue method practised by the gods and sages. They recognised
its importance as a custom. They cali it ’Samayakriyﬁ(i.e‘ the
practice of the people) and advocate its ﬁtility.

(b) Procedursl Aspeét =

It may be observed in general that the mechanism of
the tests tended to be more refined in course of time. It will
thus appear that the older dreadful ordeals are gradually made

milder snd humane.

(¢) Seneral featureg -

Here we shall try to know the general features of

these tests =

(1)(2) Surprising is it to find that the fofms of ordeal
apparsntly vary little from people to people. This is naturally
due to the imitation because of the contact of the people with
another. As Gabriel Tas#de points out, the formulas of invocation
used for the ordeals of fire and water were the saﬁe through
out Christendom. The circumstance reveals to the important
role plsyed by imitation iﬁ this point. Gabriel Tarde gives
other examples of ordeals in which the principle of imitation
1s found working. (b) In Chinese snd Japanese, there is no
fiace of ordeal and that acquaintance with them in combodis
and Tibetan countries subject in all epochs to the‘influence
of enlightenment from Indig and its imitative influence. The
ordeal used there was that of boiling water and probébly of

Hindu origin. (¢) In Madagaskar, among Hovas,and here and there
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throughout Africa, the usual ordeal is that of a poisoned drink§07

(11) Bxamining the conditions in which the ordeal in general
ér fhe forms of it in particular country appear, A.S.Diamond
points out that, (a) It is only among a few highly advanced
tribes whose law is)in fact derived from old civiligzations that
there appears development of the ordeals (b) The ordeal by oath
is far less common than other forms of ordeals and is confindd

to the more advanced tribes. (c¢) The rarest form of ordeal is
that involving a present dangér of physical injury such as ordéal
by poison or throwing into watere...langerous ordeals are confin-

ed to these cases where the sanction is capital.®08

(111) General features of the method are analysed by Paul

Vinogradoff as follows $=-

Subject of ordeal has been trested too much as a unity,
whereas it is really a combination of several modes of procedure.
The main ideg is undoubég? that supernatural ﬁowers are called
upon to decide in a oaée leaving the decision of human wisdom.
we'find however that not-withstanding this unity of fufidamental
conception, three different modes =re employed in order to
reach that result (a) the practices grouped round the idea of
struggle, the outcéme of which is influenced by divine power,
(b) group of appea¥l to chance (c¢) group of appeal to miracle.
This group again falls into sub-divisions.- (i) appeal to a
direct manifestation of god's judgmente (ii)‘appeal t0 5 mirg-

culous support against a humaen presumption.sog

607. Gabriel Tarde $ 'Evolution of procedure?, PLI p.694.
608, A.8.Digmond : Primitive Law?, pp.352 f£f. -
609. EBE, wVOIQIX p.519 * i
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(iv) A.E.Crawley points out that it does not seem possible
éo detect any sequence of development in dlfferent modes of
ordeal either in general or in particular countriese. Special

conditions often dictate the mod-e adoyted.slo

It may be pointed out here that it is true that every
form of the ordeal happens to be independent in its own way,
snd therefore it may not be possible to find any exact sequence
of development amongst them. It however, appears that the
ordeals investigating through natural powers e.g.ordeals of
fire and water are the primitive ones. Other forme are obv;ously

developed later on.

A study of the Indian ordeals reveals to us that the
Dh.writers have systematised the procedure of the ordeals and
have standardised the most popular methods into definite forms
80 a8 to make them helpful means. All these ordeals are essen-
tially based on the principle of Dharma and are typically stamped
with Dharmagastra principles. If we go through the order in
which these forms appear in the Dh.literature it is possible to

see a line of development in these forms.

(W) Various stages in the development of the ordeal -

The divine judgment hags taken many forms. It appears in
its universal form in the shape of the ordeal.

At its lowest stage ordeal was scarcely more than a
mggical process of divination, applied to the determination of a
legal questions The communities in which ordeal appeared,points
610. Ibid s Vol.IX p.507.
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out Gustave Glotz, had not become city states. They were the
Genol ar family groups,clans, or patriarchal famllies. In these
small groups, the later distinctions growing out of complex
soclal 1life were not ye% knom. ILiaw was undistingu®shed from
‘religion, even religion had not inbued that ethical spirit
which was later to dominates The gods were also not dispensers
of justices. Amidst such beliefs, when quaniels arise, it is not
a question of deciding moral truth and justice, what is wanted
and what 1t sufficies is that the party shall be able to invoke
some magical power and thus overcome the dangers which in natural
course of things would subject him to deatruotion.611 Ordeal in
primitive times thus served to decide not only the questlon of

guilt but also personal status.

Religion hgs played great role in the growth of ordeazl,
We have already observed above how the priesthood has influenced
the ordeale The whole procedure is rendered religious. The ordeal
is influenced by the,religioua ideas of the people e.gs the-
popular beliefs as regards to the future fate of the'wrong;dogr,
or the conception of the people regarding the other world.

Religlon helped ordeal in 1ts fast expansion.

When ordeal was accepted as a legal means of proof they

became more formplistic and rigid.

Decline of ordeal - We may certainly supﬁoge that
"during the greater period of its long iife, the ordeal was regar—

ded by all concerned as an infalliable method determining the

truth. Most of the institutions however outlive the idea on

611, Gustave Glotz ¢ !The Ordeal and the Oath' PLI p.613. -
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which they are based and ordeal was no exception.to it. When
people knew that the result in fact was determined by physical
vigour or pure chance, they probably realised that they were
deceiving themselves by hypocritically pretending to submit
disputed questions to tests alleged to elicit divine judgment.

When thus faith wavered and conviction gave way to secpticism
or disbelief, a period of decadance was set in, in which ordeals
were carried out by priests, who had ceased $0 believe in the
efficacy or who perhaps manipuleted the implements employed and
when the results were accepted, by the public which no longer
put trust in -divinity insplred.

The christian church and Eomén law, observes Mr.,Robson,
had combined t0 accomplish a great civilizing step in emancipa=
ting mankind from the superstitions practices into which society

had snbmerged.s}z

1t was through the action of the church in adopting the
various ordeals and consecrating them with all religious ritual
that the practice survived in full vigour in Western Europe after
the barbarous invasion, and it was when the christisn church
set her face againat the system that it died in a remarkably
shobt space of time. From 1159 to 1227 the popes were vigorously
opposed to the ordeal and denounced it in unmessurable terms.
Innocent III who undermined the wagers of law or compui?tion
made g 8till more deadly attack upen the ordesl by forbidding
it Yo be agttended by the rites of the church. This was a fatqi

612. Robson ¢ 'Civilization and the growth of law!, PpP.135.
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blow and the judgment of god died out in the 13th century in

every form save one i.e. ordeszl by battlea613

Under circumstances, there was an attempt to find out
newer methods. So long as appesl can be made to the judgment
of god, confession is unnecessary. It is highly significant
that when the judiclal use of torture was being systematised
as a means of obtaining evidence or confession, the ordeal

was falling out of use.

(V1) Lecsal development of the ordesl -

Legal activity of every civilised people show a move-

ment through three sbages of development-divinatory,formalistic,
and intellectual.

’ In early agés of mankind, law and religion were one.
Law in primitive soclety had hardly reachedlthe footiﬁg of
settled practice or custom. Recurrent action in the moral, no
less than the physical world, was most satisfactorily explained
by the undeveloped intelligence by presuppbsing some divine
agent as an active causees All over the world, mgn have shown
themselves eagar t0 believe that rules for guidance of their
conduct have been specilally laid down or revegzled to them by
some superhuman power. Thus law in early society was believed
to have come directly from god. This is the case in almost all

the systems of law that are known 1o use.
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Law and religion in these olden days were SO closely
intervowéﬁ that it 1s scarcely possible 1o say where one begins
and other leaves off. The ancient Hindu codes contained more
gbout the observance of caste, domestic ceremonies, funeral
rites, rules for diet, oblations to gods and similar matters,
than about the guestion of secular laws Law was thus religion
applied to demostic, social and political life. To infringe
law was to commit an offence against gods. Among Greek;é and
Romans, as among the Hindus and Mohamadans law was at first
merged with religion gnd was indeed a part of it.

Primary significance of the ordeal lies in the old
customs in which divine intervention was sought to solve a legal
problem. It took its origin when law and r-eligion were one and
when state was still restricted to the narrow circle of family.
'‘Perhaps the most impressive manifiestation of the connection
between human laws on one hand and man!s conceptions of the
universe on the other is to be found iﬁ the complete reliance
which has everywhere been plgced in various forms of divine
intervention as a sure and certain method of solving the most
difficult problems of legal right and of indicating the true

requirements of practical justice and pelitical sgxpedieney.614

It is necessary to examine the role played by ordeal
in its primitive form. In the primitive ordeal, the comsequences
were decisive and the dispute was terminated sfter the trial.

The ordeal thus served both as proof and judgment. 'If we turn

614e Ibid P.108,
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from the legends of ancient Greece to the Practical tests of
supernatural character, we find that in theilr most primitive
form there is no separation between proof, verdick, and penalty.
The divine judgment is indeed revealed by the act which enforces
the sentence. The guiity man is condemmed by the very fact of
Btz his death, the innocent is acquitted by his survival.,..z
Another end of the scale ig the revealation which serves only

as proof of guilte...large number of ordeals come midway between

these extremesfosls

Thus, the ordeal of jhé Primitive people formed by
itself a whole system of penal lawe and procedure. These'
oldest forms of trials were in fact no trials in modemm sense
of the word at alls They were the methods of proof. The legal
history in general will show that the question of proof has
always deminated the scene and was the crucisl element in the
judicial process. The vocabulary of law, Possessed indeed no
ward for trial even late as Bactron's day. Men spoke of proof,
and by proof they meant oath and oréeal each of which involved
an appeal to the m supernatural.616

If we study the evolution of the law of procedure in
general, it will gppear that the ordeal comes to‘the scene as &
result of the advancement of human and developed legal idea.
Observing the developments of the ancient legal systems of

various countries, Gabriel Tarde points out that there appears

615 Ibids p.116
616e Ibide DPsl25e
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to have been a certain logical order in the historical success-
ion of the ordeals at least whenever the judicial combgts were
employed. Thus,‘the judicial combats, the most senseless and
bloody of the ordeals, gave rise to the ordeals of fire and
vater, practices more humane one might imagine?l3 Gustave
Glotz also points out that 'this conception of justice made
visible upon earth by a divinity, is in fact the conception of
a relatively advanced epoch. It presumes that the primitive
human hordes have already formed social groups of governed
communal life, before they can have admitted a belief in super=
ior deitles, who watch over the common interest and disperse
justices The conception which is advanced one has been applied

to the earlier crude procedure, it d#d not create the procedure?ls

Ordeal as we have seen gbove was practised as a custom.
Evidence throughout the tribes was given by wmkmexrm unsworn
- statements and as in other mundgne matters of life, when normgl
secular methods failed, primitive man resorted to the use of
supernatural, so also when there was no evidence, he used ordeals.
Thus the ordeal came into legal procedure from outside and conti-
nued to befused for legal as well as non-legal purposes. 'when
trials first appear'!, says Diamond, 'it apr seems doubtful if
ordeals ére employeé, but in the secénd and third agricultural
grades they spread rapidly and found amongst the most tribes

of the later stage. 619

617, Gabriel Tarde TEvolution of procedure’! PLI P.691.
618, Gustave Glotz ¢ 4The ordeal and the Oath' PLI p.6l1ll.
619, A.S.Diamond ¢ 'Primitive Law?! p.352.
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The primitive law thus called in the ald of ordeal for
the purpose of the ascertaining the guilt or innocence of the
defendant. The onus of proof 18, a8 in most of the modern
gsystemg,upon the defqndant and the ordeals are naturally called
into ald, for the defendant to clear himselfe....a system rapidly
increasing in the second and third agricultural grade.

Examining the ancient codes of North-East and nges
Barbarorum and Anglo-Saxen law, Mr.Diamond points out that
*in the 8th century and later in thé FPrgnkish Empire, the ordeal
énd oath attained a scope never reached in the ancient Near EBast,
nor in ancient Greece or Rome. The oaths mnd ordesls showed
the steps of expaunsion. The ordeal by oath slways threatened
unless checked, to engulf the whole lawe. About 750 A.D. the
ordeal had been extended not merely to cases where there was ﬁo

evidence but ax to other cases where there was no# sure proof,

]
that is to say, where the court expected difficulties._ 620

Main reasons pointed out for the development of ordeals
in legal courts, according to Digmond, are the wealkness of the
central execﬁtive guthority and of courts and the rise of the
power of the church. In an average people of the third agri-
cultural grade observes Mr.Diamond, eventhough executive power
may be weak, the influence of the public opinion in small légal
groups and the general desire for justice and respect for law,
are usually méhifest. It was thus in part the weakness of the
secular courts in the 8th century that causéd them take refuge

620, Ibid : p.383
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behind the ordesl from the odium of deciding disputed'issue
against a powerful litigent. Secondly the decrease of t@e

royal authority greatly assisted the rise of the power of church.
In the ecclesliastical courts, as in those of Hebrews long before,
and in those of Norman BEngland at a later date, the priests had
extended the ordeal by oath t0 a general method of trial and

they also presided over ePpplication of ogth in the secular courts.
It was undoubtedly in part of their influenee that the oath at

this time experignced wide spread.

Taking a review of the role played by the ordeal in the
legal coufts, we f£ind that the ordeal identified itself with the
whole of the legal procedure at its primary stage, but as justice
religion and government became more and more separate, ordesl
was édobted to the uses more and more distinet. Thus ordesal hed
ceagsed to be both proof and!penalty in one and had become either
proof or a penalty. Iater on it served as a cépital punishment
for in Greecs or Rome the party condemned to death was cast into
seae As g proof, ordeal had degenerated for the most part into
a mere form or even symbolic utterence, the oath had replaced
ordeal and preserved its memoray in fterrible imprecagtion which it

containeds It was merely an ordeal in words.621

It is Unjust to believe that lying and deception played
s large part in these judgments. There is certainly no intedaa-
tional deception, obgserves Kohler, until all these institutions

reached a stage of decay and priesthood began and rapid decline§22

621. Gustave Glotz : 'The Ordeal and the Cath', PLI p.620.
622. Joseph Kohler ¢ 'Survey of the law of précedure? PLI p.577.
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Disposing the charges of lying and deception or unwillingness

to undertake the task of finding out the truth agsingt this

odld method of proof, S.Vardachariar points out that 'the cases
in which no evidence is or can be available give risé to greater
difficulties. A modern court may dispose of such cases by hold;
ing that the party on whom the onus of prooﬁ lies, has not dig~
chargéd that burden. If the ancients resorted to the oath or
ordeal in such cases, I do not see how they can be justly accused
of unwillingness to undertake the task of finding out the truth.
Their methods may be right or wrong, but they were certainly

the result of an anxiety to discover the- trut 923‘

The ordeal is full of merits (i) the divine means of
proof is used only in the absgence of fhe human proofs, =~ when
it 1is impossible for man to establish truth by his limited know-

human Linmitalions omal

ledge and abilitye. The ordeal was necessiated because ofkhnman
helplessness was rather more important in resorting to it. (1i)
ordeal was full of psyéholbgical merit. It raised the inner(
consciousness of the persone (1ii) Practical utility of the
method was another factor that made ordeal popular. For the
truthseeking man resort to ordeal becomes indespensible if there
is no other proof, The ordeal thus solved a great difficulty
towards arriving.at the justice and its highest contribution in
the legal history was towards practical justicee Mr.Thayer
believes that the modern civilization occasionally feels now=-
a=days the went of some substitute for thése old te;ts, in cases

where there is strong ground for suspicion but full legal proof

is wantingﬁ%‘f (iv) one feature of the judgment of the god

625+ S.Varadachariar : Alhe Hindu Judicial System’, p.162. .

624+ J«BeThayer; 'The older modes of trial! collected in the
!selegt essgys in Anglo-American Legal history!?
P¢39 . ) ’ .
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which may be noted is the development of the ideg of divine
justice. ‘In the early legends, the purpose of ordeal is to
reveal the will of gods, the divine pleasure or‘displeasure
rather than to serve as a measuring rod of justice in any-
abstract sense. But with the progress of human thought the
conception of justice became 0f increased importance and the
religious doctrine evolved the ldea that divine will is iden-
tical with perfect justices God thus becomes the Supreme
judgees 'Thou art just. Oh lord, and righteous are thy judge- -
ments? éuns the Psalm. .'Thou art just and a judge, make a
manifest burn to appear on his feet' echos the ordeal of
ploughshare, which was the cause and.which effect, it is inm-
possible to say. It is probably an inter=action between
religious creed snd legal institution, but for whatever reason,
the will of god gave way to the justice of god and a new
chapter in human history was begun. Once it was postulated
that justicé waé?gttribute of the heavenly powers, the business
of establishing on earth became the task to which mgn could

address themselves without constraint or misgiving.625

We have seen above that the use of ordeal spread
during the medieval period .due to the gising influence of the
religion. When it was adopted in the legal courts, it became
more formalistic and rigid and degenerated in g mere form
or a symbolic utterencee With the development of science and

advancement of human knowledge, man naturally tended towards

625. Robgon ¢ 'Civilization and the growth of law'! p.l138-139.
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taking a scientific view of life which regulted in the change
of human values and legal principles. Man no longer believed
in divine or supernatural agencies and naturally his belief

in these trials was shaken. When once the belief had ceased,
the procedure was to be changed entirely on different lines,
but again as Kohler points out, 'the essential thing is not
that it should lead to objectivejright results, but that
society should recognise the dominion of the law in the admi-
nistration of justice. Hence as long as‘people believe in g
divine procedure, it can be retained, but when once this belief
1s sheken, the procedure must be built on another foundation.
This however cannot be done until education has advanced so far
that it is possible to obtaln falrly sound results with the
procedure of reason and this is only possible if judges possess
a certéin degree of insight of impartiality,of those who find
the judgement beyond doubt and also if the conditions of life
are such that it is possible in the main to reach a reasonable
establishment of the necessary facts. Until man has reached
this point the religious method of proof will continue to

live in certain off-shootss It does not die easily and can
8till be traced even today in certain institutions. Cne of its
outgrowth for instance, is oath. The institution can maintain
itself for a long time even if men no longer believe that the
course of god can be brought down upon us by the will and power
of ¢ man yet the belief that it is possible for a man by appealing
to the divinity to place himself under the divine power of veﬁgea-

nce is not so remote even from man of today?zs

¢ .00000, o -

626+ Joseph Kohler ; 'durvey Of the 1aw of procedure’! PLI p.578.



