gYNOPSIS

CHAFTER=]
OATHS AND ORDEALS IN DH,NORKS

Oaths and Ordeals = divine meagns éf proof discussed
under the law of evidence by the Dhe.writers - made thorough
investigation of all the éapects of the me;hod;recognised its
merits and channalised it into a definite system as to make

i1t work as an efficient legal instrument.

Ord?al living institution in Indig = practised thero- -
ugh all the centuries-Historical records reveal that it was
practised as per Dh.recommendations - customs of various
tribes also support it - people of India preserved the Dh.
ordeals~study, an interesting sociological study of the Indian
people investigating the method in its theory and practice.

Partial views of the European scholars of nineteenth

century - Attempt to study ordeal discussed in Dh.works in all

its aspects.

Law of every country = out come of economic and socio-
logical conditions gnd intellectual capacities = The Hindu
Judicial System reviewed.

Meaning, sources of Dharma - scope of Dharmasastra-
Péur d5stras(Dharma, Artha, Kama and Moksa) based on integrated
principle of.life-are mutuélly complimeniary_K.P.Jayaswal's
theory regarding Dharma and Artha laws and role Played by“

ordeal in the invasion of Dharma over Artha~theory reviewed.



Ordeal discussed by various writers reviewed inn
chronologicsl order = problems in studying the texts-topié
‘gaining importance=~covered more space in later works-ordeal
discussed by Gautama, Apastamba, SL, Manu, Visnu, Y4ij, Nar,

Br, Kat, Pit, Minor Smrtikaras, commentaries and digests
such as Mitaksard, Smrticandrika, Vyavalara-prakash, Divyatattma, -

Sarasvativilasa etc.~independent manugls on ordeals.

CHAPIE
NAME, NUMBER AND CLASSIFICATION OF ORDEALS

I- Hames or words used for ordesls-samayakriya, sapatha,
Divya, kriya, Parikgas - study of these words indicates
' various aspects of the divine methods. They also

show a general development of the divine means of

Proof.

Ilm Number of ordeals raised from two to nine -~ Other

popular methods.

I11- Classification = Ordeal classified from various
points of view = Review of the Indian Ordeals in
the light of the world ordeals.

CHAPTER=ITI
DENTIAL VALUE OF THE ORD

Judicial procedure described in Dh.works - four
stages - PUrvapaksa(Plaint, Uttarapakga(ﬁeply), Kriya(Evidence)
and Nir?aya(Judgmenf) - rules regarding‘the onus of proof =
Pratygkalita, an important stage deciding the type of proof



. required = proofs sanctioned by the Dh. writers, Law of
Evidence=evolution of - ordeal was original, humsn proof
cane later - Ordegl developed as a means of proof by various
writers - Kat. stressed the evidential aspect. (1) Heed for
using a powerful procf (ii) Ordeal not on par with the human
proof-various rules explained (1ii) Characteristic features
of ordeal as a means of proof - is inevitable in the cases
without any proof, has a practical utility - prsves the pogi=
tive aspect of the plaint and disproves the negative of it-
any of the litigents can willfully undertake it. Human proofs
have their own limitations=lis full of psychological merits.

CHAPTER IV
DIVYAMATREA

Study of the general rules regarding the ordeal :-

(1) Conditions necessary for undertaking an ordeal -

rules regarding Sirsaka.

(2) Persons entitled to undergo the ordeal{Divyadhikari)
(a) consideration of ordeal from the caste point of
views (b) unhealthy elements in the society. (e)
suitability of & the ordeal for a particular sodiety
(d) personal ability of the individual undergoing
1‘:he ordeal - ordeal selected on the basis of the
strength of the person which may be either of the kind
of physical endurance required for a particular test
or that of the psychological set up of the person.

Various types of persons either suitable or unsuitable



(3)

(4)

(5)

analysed = conclusions derived from the rules - extended
general protection to infant and helpless-a spirit of

tolerance, kindness and concern for the wekkness of mankind,

Rules for selecting a proper ordeal. (a) consideration of
ordeal from the point of view of the seriocusness of the ‘
charges=various rules discussed=this aspect of ordéalvgra-
dually getting lesser importance=-reasons for (b) considera—
tion from the point of view of the suitability of the season
~various rules discussed-restrictions gradually relaxed =
Ordeal conducted at an auspicious moment(Muhurta) (c)
conéideration from the point of view of the place of condu~
cting trial=Various rules discussed-When analysed revesl
some of the aspecté of ordeal in general = Ordeal gradually
becoming more public-rules closely followed by the people

The cases for which ordeal is recommended-general review of
the kinds of disputes or the titles of law=what is an
Aperadha-Aparadhas,Padas end Chalas, civil and criminal
law = cases thgf are particularly recommended for trial

by an ordeal. K

Ordeal as a method 3 (1) Ordeal a means,not an end=must be
properly used only by‘experts—may fall becguse .bf various
reasons (ii) retrial-rules for (iii) No ordeal aéainat any
other ordeal (iv) general procééure (v) 6rdeal—social
beliefs or the public opinion- (a) authority questioned
(v) suspicion regarding the validity of the trial (c)

i



Fraguds in the trial (d) is more useful, must be used with
reservation. (g) to undergo an ordeal=-socio religious duty

~glves prestige.

(6) judgment derived from the ordeal. (a) four typés of Nirpaya

‘ ~Dharmsnirnaya based on trutheconfessed at culprits ini=-.
tiative or proved by ordeal=-throws light on Hindu Judicisal
system = (b) Technical aspects - (i) Sirgaka (1ii) Mantras
recited (1ii) Sirahpatra (iv) Result to be watched by many
persons (e) Jayapatra (d)‘felicitating the innocent, punish=
ing guilty. _

!

(7) Divination in the Dh.ordeals.

(8) ©Stages in the development of the ordeal.

CHAPTER=V

DIVYAVIDHIH =

e

Procedure of ordesl can be divided into three stages.
(1) Préparation (11) Rétual and (1i1) Trial. (1) purificatory
rites or prelimiﬁaries to be observed by the Pradvivaka and fhe
person undergoing the trial (ii) Pradvivika should conduct the
getivities of ordeal as Adhvaryg would do in a sacrifice =-
rituals to be performed divided in two parts - Invoking dzia
deitles~offering oblations=procedure of invoking and ad&ring
various deities-Mantras to be used-offerings offered to the

deities~offering oblations in fireo

Tying of Sirappatra~conclusions from the rules regarding

the general procedure.



(1) DEATA-DIVYA -

Important ordeal in the Dh.system-mainly developed
as g model ordeal=-typically Indian ordealesymbolises the very
concept of judicial goal - emerges with the significant develop—
ment of the Indian law - N.C.Senaguptals view regarding the fomm
of the trial - name(Dha?a, Tula) explained = recommended for g
very free use - persons entitled to undergo - considergtion from
time, place and value of the offence - points of view - procedure
. described by Vi§gu,Y§j,N§r,By,K€t,Pit and other writers = Impor-
tant points discussed = (a) The preparation ‘of the balance -
(1) type and sixe of the wood (ii) design of the weighing machine
(b) The Trial = (1) First weighing aﬁd marking the positions of
the scales (ii) conducting preliminary rites (1ii) Mantras to
be recited (iv) reweighing the person (c) Rgtrial - rules for
(d) Signs of the success or failure of the trial.

(2) AGNI-DIVYA -

One of the primitive ordeals-form accepted by the Dh.
.writerg-evolution of=-cases for which used-consideration from
time~place=-value of the offence=-points of view-Procedure descri-
bed by Visnu Yaj,Nar,Br,Kat,Pit and other writers. Following
points discussed = (1) Preparation of circles - (a) number of
circles (b) methods of drawing circles (c) adoring the respect-
ive deities of the circles (2) Invoking Agni and performing
SYantihoma (3) Rubbing the grains of rice =(a) before the trial
(b) after the trial (4) The Iron-ball ¢ Heating and placing on



the hands of the person (5) Invoking the fire (6) Signs of
the success or the failuie of the trial Ordeal‘not dangerous
or riskye Numerous examples of‘the fire ordeal on record=-
uniformly popular in all the parts of Indisg-an extensively
practised ordeal.

(3) JALA-DIVYA -

Primitive ordeal-form accepted by Dh.writers-consider-
ation from time-place~value of the offence-points of view-
procedure described by Vignu,Yaj.,Nar.,Br.,Pit.,Kat., and
other writers : Following points discussed 3 (1) Reservoir used
(11) Selection of the site on the bank. (iii) Persons required-
(a) for the support of the person undergoing the trial (b) for
discharging and brining of the arrow. (iv) The trial=(a)
discharging and bringing the arrow (b) preliminary rites (c)
taking up the positions (d) mantras recited (e) retrial (v)

Signs of the success or fallure of the trial.

. olrsolele
SC refused to discuss on the ground that it was

~keith's view-5C's remarks should not be taken literally-claim
mgde By SC refu%ed by SV.- Water ordeal going into background=-
d iscussed in Kkh-form wés nqt actually dead, described in Aine-
Akbari, referred to by’Sfikarga, Alberuni'a description does
not agree,= in later period water ordeal had two-fold develop-
ment-(a) made more simple (b) became more daﬁgerous.- Forms
1like ﬁadici kriysa during Maratha period or crocodile ordeal in
South Indiaz.
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(4) YISA-DIVYA -

Poison dérive& from s?ﬁgi plant-ordeal derived from
nature-mogt powerful ordeal=-tried for most serious cases~
considergtion from time-place-value of the offence-points of
view-reveals Ayurvedic functioning of the poison-procedure des-
cribed by Vienu,Yaj.,Nar.,Br.,K&t.,Pit., end others.-Following
points déscribed - (1) Pomison recommended=rules confirm the
Ayurvedic prOpertieé of the poison (1i) taking the poison and
watching the results (iii) Mantras recited, (iv) signs of the

success or failure of the trial.

Another formpﬁéking out a black serpant from a poffl
method in practice since ancient times-commentaries and digests
refer to it-not regularly recognised and discussed by the Dh.
writerse—- Poison ordeal(first variety) not reslly risky~- Dh.
writers took every precaution’to gee that the trial does not turn

fatel=-consistently going into background-not revived in modern

times.

(5) EOJA=DIVYA -

Last in the list of the five ordeals;mild ordeal with
psychological value and enhanced divingtory significance-made
open for universal application—Késé is really aﬁ oath~admitted
amongst ordeals for its merits-persons entitled to undergo the
ordeal=not forced on anybody-Procedure described by Visnu,Y¥aj.,
KEr.,By.,Két.,Pit., and other writers.- Following foints discu

ssed-(1) Place of the ordeal (1i) bathing the deities in the
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water (11i) Preliminaries (iv) Mantras to be addressed. (#&v)
trial (vi) Signs of the success or failure of the trial.

Kogda 18 often grouped with the water ordeal=-we find
a fusion of the two ordeals in gome of the methods practised

by the people of Indig.

(6) ZANDULA-DIVYA -  °

Introduced by Nar.,=-comes first in the second list of
ordeals—reqommended for the cases of thefg, used in all sgorts
of disputes-persons entitlgd to undergo-available in all seasons
procedur§ described by ﬁér.,Bp.,Két.,Pit., and other writerse.
Following points discussed 8.(1) (2) grains of rice to be used
(b) immersing them on the preﬁious day (1i) preliminaries (1ii)
the trial (iv) signs of the success or failure of the trial.

Tandula appears to ﬁe a modification of Koga=changes
introduced in actual practice-ordeal depending on the influencing
of the masticatory process-also available in Indo~nesia-a popular

ordeal in Indig.

(7) ZARTAMASA-DIVY) -

Introduced by Nar.,=recommended for theft, an ordinary
ordeal in the Dh.system;prccedure described by Nar.,Br.,Pit.,
and other writers.- Following points discﬁssed ¢ (1) performing
the general rites (ii) Heating of the liguid-(a) the vessel used
(b) 1liquid used (iii) dropping the metal piecé (iv) mantras to
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be used (v) taking out the metal piece from the boiling o0il

(vi) signs of the success or failure of the trial.

As introduced by Nar., Taptamaga happens to be an
ordinary or second rate ordeal, but by 1llth century it staris
- gaining prominence=-soon it became a very powerful ordegl-there
was a growing demsnd for this ordeal=-it is the same as the Ravi-
divya practised during the Maratha period-it was the most widely
practised and most dominating ordeal amongst ail the ordealse—

one of the most popular world ordealse.

(8) TAPTAPHALA-DIVYZ -

Mainly developed by Br.,~is definitely a later addition ’
in the Dh.system though the name itself is very old=1s an indepen=-
dent ordeal, different from the Agni divya with which it is often
identified-used for light offences=procedure described by Br.,
=Following points are discussed (i) performing the general rites
(11) heating the Phala (iii) licking it by tongue (iv) signs of

the success or failure 6f the trial.

Popular ordeal practised in many parfs'of the world-
is thoroughly discouraged and neglected in India-may not be
genﬁinely Indian ordesl.

(9) DHARMAJA-DIVYs =
Last ordegl in Dh.system-an inferior ordeal=-Procedure
described by Br.,Pit-Following points discussed (1) General

procedure (ii) establishing the images of Dharma and Adharma
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(411) trial (iv) signs of the success or failure of the trial.

Ordeal based on the idea of divination made more per-
gonified and directs In Maratha period, it appears in form of

'Gora cand, Kala cani.

CHAPTER VI

OATHS =

Oath and ordeal distinguished~older writers did not
make any distiﬁction~distinctly mentioned for the first time
by Nare=- some writers divided the two into water-tight compart-
ﬁents—majority of writers accepted both of them as based on a
common principle~Following points discussed - consequendes for
perjury~-grades of oaths in accordance with the value of offence-

results declared through oath-procedure common to all ozths-

various forms. -

QHAPTER VII

INSTITUTION OF ORDEAL IN INDIA -

\Ordeal deseribed in Vedic literature-reference in
classical literature-court scene in Mrechakatika=-referred to
in Kadambari,Paficatantra,Naigadha, GathasaptadatI etc.,~ Ordeal
of rice-~flour described by Rajatarahgini-Ordeal described by
Yuan Chwang, Sulemgn Soudagar, Alberuni, Hamilton-ordeal des-

cribed in epigraphic recérds-ordeal during Muslim period=tried
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by Jalaluddin Khilji, Akbar and others-described in Aln~e-Akbari
-=0rdeal duringaﬁaxatha perlod=-revived-implemented it a3 an eff=-
icient legal means of proof as per system developed by the Dh.
writers -~ various cases quoted e.g.Polad Shah Said Vs Babikhan
Ghori—Bhise brothers-Narsoji Jagdale Vs.Bapuji Musulmen,Krsnaji-
Bin-Bodkd Vs.Somzji Bin-Bodka,Ragho Narayana Prabhu Vs Ganesh
Dattaji Prabhu, Kanhoji Shirke Vs.Devaji Shirke,étc-ordesl tried
during the period of Ranjitsingh-tried in Military camps-conduct=-
ed and witnessed by Ali-Ibrahim Khan, magistrate of Benares,-
witnessed by R.C Temple-a living institution in India-closely
followed Dh.rules.

CHAPTER VIIY =

R
SOCTAL , ANTHOROLOGICAL, PSYCHOLOGICAL AND LEGAL
INVESTIGATION INTO THE PRACTICE OF. ORDEAL -

(

Purpose for which ordeal is used 1s misunde:stood.v;
Role played by ordeal in human history or éocial evolution,in the
development of legal ideas,or philosophy involved in it-discusseq
under following heads~ (1) Basic instincts and influencing forces
(1i) ordeal and rationality (iii) verious aspects-(a) ordeal
and divingtion (b) ordeal and Eschatology (c) ordeal and priest—
hood (d) ordeal and curse (e) ordeal énd luck or chance, t¥eatment
of the innocent (f) PsychciOgical aspect (g) ordeal and torture
(iv) Ordeal-geneial nature of (v)‘s$ages in the development of the
ordeal (vi) legal development of.the ordeals

APPENDIX -1 ¢ Ordeal as Practised by some tribes in Indig.
APPENDIX~IT : Skteverses on Oath and Ordeal by various writers.
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