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CHAPTER-TI

OATHS AND ORDEALS IN DHARMASASTRA WORKS

The Oaths and ordeals are the divine means of proof,discussed
under the law of evidence by the Dh.writers, the ancient law-givers
of India. These are the methods of investigating the truth accord=-
ing to which the accmsed person is asked to undergo some trial in
which conditions favourable or unfavourable, supposéd to be the
dictates of god, decide the innocence or the guilt of the person.
The Dh.writers have ﬁade a thorough investigation of gll the aspects
of the method which was practised by the ancient people. They iecog—
nised the merits of the method and channelised it into a definite
system by ordaining detgiled rules for its application and definite
forms or modes of it8 execution, so as to mgke it work as an effi=-

cient legal instrument.

The Dharmasastrs commanded a very deep influence on the minds
of the people and the conditions of the society. The people lived
the princivples laid dowyn in thege works and Ffollowed its rules with
all the minutest details. Ordeal was a living institution in India.
It was found practised through a1l the centuries of the Indian
history. Historical records reveal %0 us that the people of India
przctised these ordesls as they were detgiled in the Dh.works. The
customs of the various tribes of Indis slso show that they preser-
ved the Dh.ordegls intact since they tally with the ninutest detail
given in the Dh.works. The study of ordeal thus becomesg an inter=
esting socilological étudy of the Indian people-investigating the
me thod into its theory and practice.

There is a 10% of criticism against the practice of ordeal.

The method appeasrs t0 be irrational snd barbarous to the modern

’\:‘



-
A
a7

minde. It is however universal, found in almost all the countries
“of the worlde. Some of the Buropean scholers of the nineteenth
century however tried to show thgt 1t mainly belonged to the
undeveloped people of the world. A.Dubois who believed oideal
which was ?'common enéugh in almoétAall ancient heathen nations®
$0 be the " degrading example” of the ™ foolish beliefs of which
humen mind was capable of ™ gnd observed that ' it was in exise
tence in most christian countries till 13th century", pointed out
that ™ trial by ordpal was one of the principal feafﬁres of Hindu
Jurisgrudenceiz¥¢ *One or two othnological points?, says A.E.
Grawley, ’mayﬂbe nafed with regards to these ordaélsq At no time
did Roman law have anything to dé with the ordeale. It was known
to Greeks in its Aryan forms, but here alsc law ignored it. The
Chinese and American Indians similarly refused to develop the
gystem., It is forbidden in Quran. The great spheres of prevelance

of ordeal are Igdian, African and Teutonic §30p1es.‘2

In the foilowing pages, an attempt is made to analyse and
study the oidea;e discussed in the Dh.works In all their aspects
and try to evaluate the Indian ordeals as such.

The law of every country is the outcéme and the result of the
economic and social condltions of that country as well as the
expression of its intellectual capacity for dealing with these
conditions (Bryce). The relevant intellectusl ideas include ideas

in respect of tha‘relation of man to god and of man t0 man and as

1. A.Dubois 3 Hindu Manners Customs and ééremoniea,p.SGl n 1,2,
20 ERE’ VOI-IX p.5°70 I
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asd a8 to the aim and purpoée of 1ife on earth.’ It is therefore
preferable for us to go first through the eﬁbject and scope of the
Dharmadastra works in which ordesl happena %o be a topic for

discussicn.

Subject and Scope of the Dh.lLiterature

(1) ﬁeaning 0of Dharms ;

) Dhérma is one of those Sangkrit woxrds whiqh cannot be easily
rsnderéd into English or eny other lanéuagep Even if we go through
the literal or the‘&ictionary meanings of the word, they would be'
many. The word Dharma can thus mean 'ordinence, usage, duty,
rigpt, justice, morality, virtue, religion, good works' etc. Dharma
1s also personified as deity. [Dharma is the presiding deity of all
the ordeals described in Dharmadastras God Dharma, is invoked and
adored in these trials an& is asked to declére the truth regarding
the dispute for which the person 1s asked to undergo the ordeal]

The word Dharma is derived from Y Dhr (to uphold, to support,
tolnourish) and in s few cases in the RV we find that the word 1s
used in its derivative sense i.e, upholder or sustainer (eeg. RV

1.187.1, X.92-2,etc) but in most of the other cases, it has come %0
mean a religious ordinance or fixed principles or rules of conducte.
In AV XI.7.17, 1t seems to be used in the sense of Ymerit acquired
by the performance of religious rite's In Ait.Br.(VII.l?) it seems
40 be used in an abstract sense 1.¢. *the whole bcdy of religions
rites’. The Brhad&ranyaka Upe(Teld.14) t§eats Dharma and Satya as
equivalent. In-the Chandogya Up.(IT.23) 1% 1s pointed out that
'there are three branches of Dharme - one is (constituted by )

*

3+ S.Varadachariar 3 The Hindu Judicial System, pe9.
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sedrifice, study and charity (il.s.the stage of the householders),
the second 1s (constituted yyj austerities (i.e.the stage of baing
a hermit) and the third is the Brahmacarin's dwelling in the houge
of his teacher— all these attain to the worlds of meritorious men
and who firmly abide in Brahman attains immortality‘" It will be
seen that in this passage the word Dharma stande for particular
duties of the Ad%amaé

The word Dharma has thus passed throﬁgh several transitions
of meanings. Its most prominent significence gradually came to be
*the privileges, duties and obl;gation of a ﬁan. his standard of
éonduct as a member of the Aryan commnnity,‘as g menmber of one of
the castes, as a ﬁerson in a particular stage of life. The word is

employed in this sense in the Dh.WOrks.4

(2) Sources of Dharma

Weda 1s the source of Dharma and the tradition and practice
of thoae that know it,! says Gautama.5 'The*authority (for the
Dharma) is the consensus of those that know Dherms and the Vedas®,
points out E&aatamba.s Kannsmgti.laya down five difterbnt,sou:cés
of Dharma i.e. the Veda, the 'tradition and practice of those that

know 1t, usages of the various men and self-satisfaction.” Yajnavalky:
deelares that the Veda, traditional lore, usage of good men, what
is ggreeable to one's aeif'and desire borm ofldeliberation:thﬁge are

knewn to be the sources of Dharma.a

4. Kane ¢+ Hist.of Dh.Vol.I yp.lns. : : -
e iv SHAEIT | TR ~T wfasftd 1aps, Ir1-2.
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It will thus appear that Veda, Smrti and Sadacara (custom)
are considered to be the principal sources of ﬁharma.HWb £ind many
Vedic passages that shed a flood of light on mérriage, forms of
marriage, kinds of sons, partition, inheritance and so on. It will
appear however that the Vedas do not contain poéitive percepts on
matters of Dharma in a connected form dbut contain Incidental refer-
ences to vaiious topics that come for regular discussion in the Dh.
workss - It can be therefore sald that the rules contained in the
Dharmssitras and other Dh.works had their roots deep down in most
ancient Vedic tradition and the authors of Dharmedastra were éuite
justified in looking up to Vedas as a source 'of Dharma.’ Smrti
is a general term which can be applied to all orihodox non-vedic
works such as PEpihiS grammayr, S&auta; Grhya and Dharma sutras,
Mahabharata and other works. In its narrow sensq"hovever it 1is
identified with the Dhermasistra and means the Smrtis of Dharmasastra.
Smrtis mirrored the beliefs and practices of people and soon
commanded authoritative ﬁosition s0 that. they were regarded the
source of Dharma. Recognition of the authority of smrti was ltself
an 1mportaﬁt atep%forward in the development of Hindu law. Smriis
imply human authorship and thus 1ntroduc§d human'agenoy in decla~-
retion of the law. Hindu jurists attach greé% importance to
sadacara or the cﬁstom of the people and accept it as the source

of law.

(3) The Hindu Judicial System - 3

- —

For a correct understanding of the Hindu Judicial System,
it is necessary to take note of social condition and sociological

9« Kane $ Histe of Dhe Vol.I p.9.
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theories of ancient India, its political philosophy and its reli=-
glon gnd religlous philosophy.

The RV life was pastoral, agricultural and therefore rufal
as distinguished from thelpeisons commercially occupied together
in cities. This circumstance determined that the coﬁrse of social
and political life in India must be different from the city states
of Greece and Rome. From the earliest times, life in India had
been so Organised on the basis of autonomous village that the
village institutions were not only recognised by the later Dharma=-
gastras but were strong enough to defy and survive all the political
vicissitudes of the country till the recent times.

Hindu sociologists believed 1ln what may be called the
organic theory of society. ZEach section of the community had its
allotted place and function and each was as important as the rest

}

for the achievement of the common welfare.
A : l

N The king was a8 much subject to thé law as any other
citizen. He could not make or alter law. Neither the Republics
nor the monarchies nor even the emplres developed a strong and
comprehensive central administration end this accounts for the

permanence of the popuiar element in tﬁe Hindu judicigl system.

Admixture of religion and ethics is to be found in all
ancient systems. Ig Hindu law this circumstance was the result
. of a definite philoSOphy; The judicial gysfem of Hindus cannot
be correctly understood without & proper appreciation of the
. Hindu theory of Dharma.lo

10s S.Varadachariar ¢ The Hindu Judicial System p.9 ff.



32

King®s Justice $

*

Definite history of the evolution of law proper starts in
Indie with the emergency and growth of king as a judgee 1In the
earliest staffes of the ancient Indian society, administration of
justice was the function of the social groups of kulas andlguilds,
but already in the earliest Dharmssutras we find thét the administra;
tion of justice was firmly established as an important funetion
of the king, The judicial suthority of the king is not founded
En any fiction of his divine personality but upon positive law and
had its ultimate historical basis in his function as a military
chief. He is looked upon as the upholder of the soclal and moral
order. For the purpose of maintaining\Dharma he 1s endowed with

the power of Dandae.

As 1t has been referred above, ancient Kryana did net
consider king as the source of lawe. Law had come down from Veda,
Smrtl and Sadachira. Law was what had come down from pést ages
from the sages who had—specialised in its study. The duty of the
king was to maintaln and uphold that law. The power and prestige
of king ﬁq doubt appears to have érown with times, but the essence
of Arya laws from vedlct times was that the king should place
himself uﬁder the guidance of the sagese. |

When the King's authority and duty to administer justice ‘
was firmiy establisheé a8 we find already in Dharmsstitras, we find
1t 1aid down immediately that he has to ascertain the law from
learned men snd from kulas and guildse Later law-givers give him
authority to give directions to local gﬁild organisatioqs and he is
empowered to make ;t obligatory on his subjects to follow Rajakrta

laws.
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As the judicisl function of the king grew we find two-
fold developments (1) obligation of king to lnow the law from
competent authorities. (11) the judicial suthority of the king
came to be delegated to‘peimanent judges.s We find king's courts

developed.

One re;ult of tﬁe enlargement of the administration of
justice of king's courts was that the law became more and more
saystematic and its study and practice went into the hands of
practical lawyers who speclalised ite In their hands the
corpus juri of ancient India received enormous devélopment‘to
keep pace with the prégress of time and went more and more in
minutest detalls, | {

The legal procedure in ancient India is a fine ;llustration
of the kind and development that the law had in the hmnds of
practical jurists. The judicial procedure f£ills 1ittle space
- in early works, the 5harma§§tras. Barlier works treat meagre the
Procedure law as a pért of substantive lawe There must have been
some usages and practices which were habitualiy resorted to in-
the king's court without their belng recorded in the laws. But
the abaeﬁce of such rules in law-books certainly shows that such
practices had not hardened to concrete rule or any rate éssume@ |

sufficlient importance to be recorded in the texts of 1aw.1l

Ordeal in Dharmagddstra can be studied and better appre-

<ciated only in the context of the general features of the Hindu
Judicial Systeme

11.'N.C.Senagupté $ Evolution of sncient Indian Law p.47.



(4) Scope of Dharmas@stra 3

The sources of Dharmagistra discussed above make it clear
that the Dh.literature is based on the old vedic tradition. The
earliest of the Dh.works, the Dharmasutras form themselves a part
of the kalpasiiras. The word kalpa (or rather kalpasttra) is used
in two senses, oOne ooﬁprehensive inciuding the aphoristic litera-
ture on vedlic ritusls, on domestic ceremonies and also on law,
government gnd administration of justice, the other sense ceovers
only those aphoristic works fhat deal with the vedic sacrifices
and matters concerning with theme If the first sense is taken
then kalpasutras are classified into three classes i.e.
(1) Srautasitras that deal solemnly with the vedie sécrifices,
(11) Grhyasttras that deal with the domestic ceremonies such as
Upanayana, Marriagevand with daily and periqdical rites and employ
Mantras for them mostly from one sakha of the veda. (1iii) Dharma-
sutras (also depending upon the vedas as the highest_autﬁority)
that treat of some of the topics dealt with in GrhyesWtras but
add provisions of maptiters concerning eccnomie life, politics,
government, clvil and criminal lawe It will appear that the
Dharmasutras are closely connected with the Q;hyasﬁtras in sﬁbjeets
and topics, but the Dharmasitras very rarel& describe the
ritual of domestic life (which is detailed in the Grhyasutras) -
They merely touch upon if. Thelr scope is wider and mors ambi-
tious, thelr principal purpose 1s to dilate upon the rules of

conduct, law and custom.l2

The Dharmasitras are followed by the Smrtis. There are

certain points which distinquish Dharmasfitras fr&mxthe Smrtis.

12, Kene 3 Hist.0f Dh. Vol.I pp.10,21.
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@«g+ (1) Many Dharmesitras are eitﬁer parts of the Kalpa belong-
ing to each Sﬁiracaraga or are intimately connected with the
Grhyasitras. (1i) The authors of Dharmasitras do not claim to

be inspired ségr; dr superhuman béings, while the Smptis such

as those of Manu and Yajnavelkya are ascribed to gods like Brahmi.
(1i1) The Dharmasitras are in prose or in mixed ﬁrose and verse,
ihe'ém?tis~are in verse. (iv) The language of Dharmasttras is
generally more archailc than that of the Sm;tis; (v) The Dharmasu-
tras do not proceed upon an ordeily arrangement éf topics while
the Smrtis arrange their contents and treat the subjects under

thréé principal heads viz. Acéra, Vyavahara and Pr*a'ya.s’citta.l3

Subjects comming under Dharmasfstra covered a very wide
ranges 1t touched all the aspeéts of humzn life. Dharma as we
have seen above 1s not only a religious or an ethical concept but
a soclological concept also, which concerns ﬁith the humgn life-
concerning with an individual in his persén#l‘capacity or in his

relation with the sociéty or the gévernment.
a .
.(5) The Four Sastras $

Aims of human life according to the Indian tradition can
be classified into four aspecets i.e. Dharma, Artha, Kamg and
Mokgg and gccordingly we find four Sﬁatras ; the Dharmaésstra,
Arthas@stra, KamasGstra and the Mokses@stra. But, we have to
remember that'the Indian philosophy teaches tﬁa integration of
the four aspectsy [éhe Mahabharata claims that Vyasa composed
the work as a great DparmaééStra,Arthasébtra,KéhaéEbtra and
the Mokaaé%atra (KdiparVa II.BBﬂ and as far aé the ;ctivitiea

of man in this world are concerned, we know that the.Dharms is
13. Ibid p.21
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the ruling aspect which should eontrol and guide the Artha and
‘Kame aspects. The point to be stressed here is that these Sastras
hay be individually taken as distinct since each of them discussed
a different point of view, essentlially however, they are based on
the principle of integration and should therefore be taken as
mutually complimentary and not contradictory. One must not

suppose of any rivalry amongst these Sastras.

Let us takg the example of the Dharmesastra and the
Arthasastra. ArthasSstra essentially deals with the Rajadharma
but these topics are dealt with by the Dhapmasﬁtras and the Smrtis.
(Vide Gautama X-XIIT, Mamu VII-VIII, Yaj.I.309-68,II.1-307 etcs)
bharmaééstra deals with all aspects of socilety and therefore, they £
e deals with the Eajadharma. Arthasfistra includes politics,
economics, law and justice. Two chapters in the Arthaééstra-
Dharmasthfya and Kantakadodhana - deal with the judicial adminis-

tration.

(6) Dr.K.P.Jdayaswal's Theory regarding the Dharms and the Arthg laws

In his "Manu and Yajnavalkya', DreK.P.Jayaswal has put
forth a theory %hat before Manu secuiar—law must have been develop-
ed in the schools of politicians and statesmen and therefore dealt
with only in Arthasastra, that the Dharmag@stra did not make
secular law as their proper subject and that Manusmrti was the
first Dharma work to invade the province of law proper. The object
of this invasion was t0 recast the law on the lines accepted to

Brahming taking advantage of the opportunity offered by Sﬁﬁgas.

He puts his theory as follows $ 'The jurisdiction of

Dharma and Artha lpws §Z¥% formerly sebarate. This is corroborated
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by Dharmagastra literature. Apastamba says, fRajE purohitam
dharmartha-kushlan (II.lO.lS)f 14,.. vhen the.Dharma laws
joined hands with the Artha laws. The former had to suggest
certain principles of Dharma school e.ge.Apastamba adds, 'Na
ce sandehe dandem kuryat! (II.11.2) or 'Suvicitam vicitys
daivaprasnebhyo raja dapéé&a pratijadye%a(ll.11.3);1hat none
should be punished in case of doubt is gnnequitable doctrine
of Dharma school which would have probably found approval in
Artha school, But Artha lgws never allowed ordeals in thelr
proofs. They are not allowed in Kautilya's Arthadastra laws.
They have not been shown éven the curtsey'of being discussed
-and then rejected. After the Brahmin political and social
revival under Sungas end kanvas, the cause of ordeals was
vigorously advocated. A century or two later, a political
revoluﬁion is drematised as the result of the courts not allow=-
ing the ordeal trial to Brahmin accused In a marder casee. The
Dharma school which dealt with the matters divine advocated
that divine mode of proof even in the law court and they

coaxed the king with the promise of the other wOrlde es o t?

'The Arthadastra laws never recognised the use of ordeals
in Vyaéahéra or trial at lave It was however a mode of proof or
disproof in frials at Dharmae. It had been so far ages. Apastamba
advises the king to employ it in Dharms trials in doubtful cases
(11.29;6). Manu 1s at pains to show why érdeals should be recog=

ﬁised. H; cites 0ld cases from Vedic literature that ordeals

14« K.PoJayaswal 8 Manu and Yajlavalkya Dp.4
15. Ibig. p.8
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had been gone throughe. Now as Vyavehars was made a handmaid of
Dharma, ordesl was imposed on lawe. True, it was confined to the
0ld Prayadcitta cases, cases of heinous sins and was limi;ed in
employment t0 cases where no proof was available. Yet, it
became a recognised institution. Noé a line, not 2 word, in
controversy or otherwise is mentioned about the proof by ordeal
in Arthasistra, and all the works of the tradition of Arthagastra
discourage it. Narada discourages itnand Sﬁkraniti points out
very limited utility. That the Arthasastra could not recognised
it éﬁands to reason. The Arthasastra school held that law was
a humgn creation, a creation of soclety, of thinkers as asserted

by Sukraniti in clearest accents.’ 16

»

On pp.l137 and 138 of his book, Dr.Jayaswal investigates
a detalled comparison of the arrangement of the toples in the
Dharmasthiya chapter of the Arthssastra with the topics comming
in the VIII chapter of the Manusmrti end points out how Manu has
purposely brought in oath at a particular point which can obviously
be seen as an interpolation or a foreign discussion in the whole

body of discussion undertaken.

It is not possible t0 accept Dr;Jayaswalfs'theOry for
various ressons. (1) wek have alread§ pointed out that these
Ssstras should be taken as complimentary and not contradictory

to one another. The Manusm?ti inglsts on Dharma as the principal
| matter and ealis upon gll to give up Artha and Kama that are
opposed to Dharma (Manu IV.176), on the other hand Arthaszstra
emphatically states that 'Arthéw is supreme, for Dharma

16. Ibid. Pel34.
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and Kzma depend upon Artha'(I.?.G-?)r - Thus thiough Manusmrti

and krthaééstra deal with ﬁény mattérs that a¥Pe common to both,
the principles and emphasis are different and that is why they

are considered different. In fact, they should be taken as
parallels (1i) The main purpose and p&cvince of the Arthasasira

is to set 6utntne functions of the state and deal with the admine
istrmtion of its various organs and it is in this relation that

it offers tevwchapters (of DharmasthIya and Kantakasodhana) on

the administration of justiee. I£-must be remembered that
Arthasastra is not essentially a work on law and judiciary. On
the contrary, we find that topics of law and adminisgtration of
justice are discussed in o0ld Dharmasutras, and are found develop-
ed into an important section of the later Dh.litgrature. Law or
the judicial system is thus principally de%eloyed in Dharmaéastra;
It becomes the regular subject of the Dh.works. (1ii) Dr,
Jayaswel speaks of Mamu's invasion of Dharmaézstia méterial on
the secular law of Arthagastra. He gives the case-example of
ordeal which actording to him 1s fypically a Dharmadastra material
interpolated or invaded into the secular law of Afthaéastra. It
must be pointed out here that Kautiliya is thehpldest extent

work on Arthasastra. None of the earlier Arthaésstra work is

now available. It will be therefore nothing more than a guess to
assume that toplics of secular law must h&ve been fully dealt with
in them. Moreover it is not proper to believe that the Dh.writers
were opposed to the secular law or the law 6f reason as Dr.
Jayaeswal puts 1t, because we know that the Dh.writers accept

the superiority.of Vyavaharas over Dharma .17

17 o EFAT oA &TRAT TR TALTITA | =TI 0 ATCIISTII: TAoAT S5 || NE w20
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There may be material differences between Manusmrti and
Arthas&stra, but this itself will not help to establish Dr.
Jayaswal's theory. Though Arthadastra and Dharmagastra are ‘
contra=distinguished on account of the differences in the two
gastras in ideals and in methods adopted to reach them, Arthae
gastra is really a branch of Dharmasastra as the former deals
with the responsibilities of kings for whom rules are laid down
in meny treatises on Dharma. (iv) Dharmasastra discusses ordeal
while Artha§astra does note Dr.Jayaswal points it out as a Dh.
topic . Is it the only topic discuseed in this é@stra?
Dharmasastra has a broade} base. Toke Acara, Vya%aﬁéra and
Préyédcitta - the three important sections of the Dharmasastra
and it will provide a general answer to the questién of the place
of law in humgn life. Dharmesastra discusses law in all its
aspects. It will point out what is law or what it should be,
what are its sources, its procedure, various titleg of law and
80 on. Dharmasastra discusses various kinds of proofs and .ordeal
is one of them. And how does ordeal come into Dharmagastra? Law
is derivedffrom the customs of the people, and Dharmesastra
accepted ordeal because it was the deep-rooted custom of the
pPeoOple.

The Arthaéégtra scheme of courts is different from that
of Manu. The Arthas@stra does not seem t0 attach much importance
to the various popular tribunals. It provided for administration
of justice by king's court aprointed in s Samgrahana (a group
of ten villages), éropamnkh (group of 400 Qillages) and Sthaniya
(group of 800 villages) and fhe places where the distiicts met,

the courts were to consist of three Dharmasthas and three Amatyas.
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The Manusmrti and following it, the Smritis of Yajnavalkya,
Narada, Brhaspati and Katyayana continue the Sabha system
which seems to be in vogue from Vedic times. The Sabha system
brought popular element in the Hindu Judicial system. The
Dhewriters attach importance to the customs of the people

They accepted ordeal on merits. This made law nearer to the
people. (v) Division of Dharma aﬁd Artha law propounded by
Dr.Jayaswel is an improbability. It is remarkable that in all
theﬂlegal systems of the world, law in its initlal sfage is
mixed with religion. 'The legal activities of every civilised
people show g movemen%vthrough three stages of development =
divinatory, formelistic and intellectual. In order to operate
effectively and to accomplish their mission, all the three
stages must be supported by the belief that the law is of divine
origin and of highér power realised in a worldly existance and
that 1t is not a humsn product t0 be mastered by will' -
observes Heuslers.r® The Hindu judicial system unifies happily
the idezls and realities of life in developing its law and the.

adninistrztion of justice.

It must be observed that Kamtilya himself accepts the
imbortance of Dharma and therefofe there is nc‘point in dis=
tinguishing the two €astras with a sense of rivalry and condem=
ning one because it recommends ordeal and show the superiority

of the other because it does note¢

Thus after taking a general review of the subject and

scope of the Dharmagastra literature and of the Hindu judicial

18. Heusler : Ancilent formalism, PLI p.638
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system as such and reviewlng the views of Dr.K.P;Jayaswal with
regards to the Dharma and Artha laws and the recommendation of

the ordeal by the formerd$, we shall now see in chronological
order how ordeal is discussed and developed by the various
Dh,writers. In this discussion we have accepted the chronological
positions of these writers as deecided by Dr.P.V.Kane in his
History of Dharmasastra(Vol.I).

The literature on Dharmesastra falls into three well=
known but somewhat overlaping periods. (1) The first period is
that of Dharmasttras and Mamusmrti. It is a period dating from
at least 6th century B.C. to the beginning of the Christian era.
(11) Next comes the perdod when most of the versified Smrtis
éeré composed and it ranges from the first centuries of the _
Christian era to about 800 A.De (1ii) The third period is that
of commentators and the writers 6f digestse. This period covers

over a thousand years from about Tth century'to 1800 A.D.

Ve must point out here an essential difference between
the works produced in the Ffirst two periods and those in the last
one. The works produced in the first two periods provide original
texts of the sages while the main job of the works §roduced in
the third period is to explain these texts.‘We shall therefore
take here (i) and (ii) in one group and discuss them first and
then revieé fhe,wofks.of the third period.

There are certain difficulties which a'student of Dharmg=-
xéastra has to face in deciding the texts or knowing the exact

viewe of the various smrtikaras. These may be pointed out here
in general.
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(1) The Sm;tis are the products of different and widely aeparaéed
ég;s. Sometimes we find a locuna in the information availsble.
The extant works are not able to fill in the gap. e.g. Mamu
refers to only two ordegls while Viggu and Yaj. give us the
list of five ordeals, source of which is not known to us. Narada
and Katyaysna lead us to believe that they were probsbly in
possession of a larger version of the Manusmrti in which ordesls
were treated with more details, but this work is not -available
to us. \

(11) Some of the works are known only through quotations. The
6riginal texts of these writers are not available and we have to
depend upon reconstructed Sm;tis.‘ Pitamaha, for example, is o

very important writer on ordeal. He has glven the most elaborate

treatment of the ordeal but is known only from quotations.

(41i) Sometimes we find the same verses ascribed to different
éuthors in different workse There are many verses on ordeal
which are commonly ascribed to Nar.-Br, By~Pit, Kat-Br-Pit and

80 Onle

Inspite of the difficulties pointed above, it is possible
to see that the ordeal is developed harmoniously into a definite
system by the Dh.writerse It will therefore be advantageous for
ug to see in chronological~order how ordeal is discussed and

developed by the various writers.

It is rather interesting to note that the earlier writers
give very scanty informatlon about ordeal, while it is discussed
with more details in the later works. fOrdeala are antique

institﬁtibns end mostly come under custém. One would iherefore



aipect them to be stated fully in early Smgtip and to be pegleeted
"4n those which were composed in epochs and envoirnments that
discouraged resoft to them. It is just the other way', observes
Mr.E.V.Rangaswami Alyangar who concludes that 'the apélication of
the usual generalisation of chronological position being indicated
by the fullness of treatment will conspicuously fail in this
instance’s?? In course of our dlscussion we shall see below the
reasons why we get more details about ordeals in the later works.
We shall firstly sce the development of the ordeal in each of these
works individuallye

(1) Gautamadharmasutra ¢ This is the oldest Dharmasttra available

to us. It cannot be placed later than the period between 600 B.C.
to 400 B.C. Chapters 11 to 13 discusg the topics of Rajadharma

and the administration of justicee. Gautama recognises witnesses as
the proof for estéblishiné truth in 1§g=l disputes. He quotes the
opinion of 'some' according to whom oath can be used for the
establishment of the truth. Oath should be conducted in the
vieinity of gods or in the Brahminieal or Royal assemblies. It
should not be conducted to a Brahmin. The Sarssvativilasa quotes
a Sutra of Gautamaaccording to which the Phala ordeal should be
conducted to a éﬁdra. The Sitra 1s not available in the printed

Gautamadharmasiitra and obviously appears t0 be of late origin.

(2) Apastambadharmasttra $ Ap.Dh.Su. is written in a more concise

and compact style. Apastamba advises the king to use ordeal in the
cases of doubt,. Though chronclogically Apastamba comes later than
Gautama (Apastamba can be placed between 400 B.C. to 350 B.C.),

law of evidence known through this work speaks of earlier stake

19. K.VeRangaswami Alyangar 3 B;haspatism;ti, Intro.p.131.
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of affailrs. Gautama gives more details about ordeal than

Apastamba.

(3) The Dharmasttra of Sahkha and Likhita 3 The Dharmastitra of
Shhkha and Likhita is ancient one. It is very largely, if not
entirely, in prose. From the quotations available in Nibandhas,
it appears to have closely resembled the other extant Sutras on
Dharma in style and contents. The Sutra discusses four of the
five famous ordeals discussed by Visnu and Yaj. and the ofher
forms. It is remarkable that the names or the titles of the
ordeals enumerated by them are slightly different from thoge of
the other writerse The names 2lso explain the sssentizl form In
which the’ordeals are conductede. Thus, ingtead of Tulz, Agni, Jala
and Visa of the other writers, the authors prefer to name these

ordeals as Tularohanam, Lohadhiranam, Apsu Pravessh and Vi@ééénam.

(4) Manusmgti $ Manusm;ti should be taken with the older Dhﬁrma~
éﬁ%ras of Gautams and Apastamba as far as its treatment of ordeal
- is concerneds Manu refers to the ordeal as a custom pracgised
from gncient times, points out its utility in the disputes which
have no proofs and mentions three methods of trials (i.e. Fire,

Water and Touching the head of Son or Wife).

This is not the place to discuss various problems regarding
the authorship or the text of the Manusmrti as it has come down
to us. It however~appears that Narada and Katyaysna probably
knew a larger version of Manusmrti in yhich ordeals were treated
in details, while the possibility of ascribing views to Manu
by later writers just for glorifying the subject cannot be ruled

out, as is observed by Dr.Kane = YApart from the Manﬁsm?ti

*



(in which phrases like Manurabravit occur a number of times),
such references do not occur at all in Yaj. There are only a few
places in Nar. where such phrases occur and in other earlier
Smrtis also there are a few such referencess Some later smrtis

do mention Manu in some casese The reason is obvious. Manu was
/famed as @he great law=giver of anclent times. Some practices and
rules had changfed In course of centuriess Iater writers wanted
changes according to their lights to be recognised, but if they
had stated them in their own names, little weight would have been
attache& to them, therefore they probably hit upon the plan of
saying in some cases that the view propounded by them had the

‘ authority of Manue! 20

f ]

In many cases, phrases like 'Manurabravit', Manurzha or

Manoranusasanam can better be taken as ’Pédapﬁraga'.al

(5) Visnudharmasutra ¢ This sutra contains one hundred chapters.

Thé first and last chapter are entirely in verse while remaining
ones are in prose and verse. Though the number of chapter 1is so
iarge, the Sutra is not so extéﬁsive. There are many portioné in
the Sutrsg which clearly indicate a later per}od of the work. The
gtitra contains common passages with those in Manusq;ti. Dr.Kane
opines that the VDS borrowed the verses ad hoc or adopted them
from the Manusmrti. The originil VDS (mostly in prose) according
to him may have to be placed about 300 B.C. to 100 &.D,)22

20. Kane ¢ Hist.of Dh.Vol,.I D, 324.
21le Ibld ¢ pe322.
22. Ibid ¢ p.125.
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Chapters 9 to 14 discuss the ordeal. Visnu discusses ordeal
rather elaborately which clearly indicates a later stage of the
development of ordeal than one found in earlier Sitras or the
Manusm?ti. Important points with regards to ordeal referred %o
by Visnu are (1) Pree use of ordeal is recommended in the criminal
cages8 while iﬁ %he civil cases it is to be selected appropriately
according to the value of the offence. (ii) Ordeal should be
gelected appropriately in gccordance wiéh fhe ablility of the person
undergoing the trial (i.ee. his physical health, occupation,caste,
general nature or mental set-up must be considered before deciding
a particular trial) and the season in which it is to be conducted.
(111) Visnu gives 2 set of popular methods (such as Dirviakara etce)
énd fhen recommends the five ordeals. (iv) ﬁe describes the pro-
cedure of the five ordeals and points'dut the general prelimi-
naries that are to be observed before the trial. It will thus
appear that Vignu has developed all the aspects of the ordeal
which are discussed in details by zk the later Dh.writers.

(6) Yajnavalkysz ¢ faj. is the first writer to give a systemstic
freatment to the ordesl. He devotes nearly 20 verses for ordeals.
In 11;22 he refers to the evidentlal aspects of the ordeal. In
II~-95 he mentions the five oréeals(The list df five ordeals

given by him has almost become proverbisl for the later writers)
and puts conditions under which they could be used (e.g.S&rgaka”etc.
He discusses the ordeal from the points of view of (a) fhe person
undergoing the trial, (b) The value of the offence énd describes
the general preliminaries and the procedure of each of the method.

Viggu has discussed all the aspects of the ordeal while Yaj.
bhas put them in a systematic form. Any way, Visnu and Yaj.together
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form a group of writers indicating a stage of the development of
ordeal in the Dh.literature. They are the pioneers who mainly
developed the bh.system of the ordeal. The later writers have
only elaborate& the asPects\develOPed by these writers. For the
date of ¥aj. Dr.Kane observes, 'There 1is nothing to prevent us
from holding fhat the extant_Sm%ti was composed during the firat

: '
two centuries of the christian era or even a little earlier323

(7) Narada $ Theré are two versions of Narada on Vyavahara, a
smaller and a larger one. The text of the longer version was
published by Dr:dolly in Bibliothecs Indica series (1885). An
ancient MS of Nar. from Nepal dated 1409 A.D. contains two addi-
tional chapters on theft and ordeal. Dr Jolly includes the first
as an appendix and omits that on ordeals on the ground that 1%

" is not anthentice Prof. Chintamani prints the text of this
chapter on ordeals in the Nepalese MS, held to be spurious by
Dr.Jdolly in C.Kunhan Raja presentation volume. Before that,

the chapter was included in the edition of Naradiyamanusamhita
with/the bhasya of Bhavaswémin, puhlished by K.Sambasiva Shastri
in 1929 in the Trivendrum Sanskrit Series.(Vide Appendix II).

‘fﬂar.flourished nearly at the same time as or somewhat
later éhan Yaje'! points out Dr.Kane.24 His treatment of ordeal
shows thatﬁhe cémes néxt to féj. He indicates the immedilate next
stage of the development of ordeale ‘

Narada himself is mentioned by name in comnection with
ordeals (253). In his treatment of ordeal, Nar. has in fact tried
to reconcila'the statements of Manu and Yaj. It willl appear that

23« Ibid p.447
24+ Ib3id ¢ p.4T74
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the earlier writers used the word Sapatha for the divine means.
of proof. Manu speaks of Sapathas while Yaj.gives Divyas. Nar.'s
verses on Sapathas (239-40,243-248) closely follow$ those of
Menu VIIT,109-116. In 249, he points out that the oath should

be used in the light offences, while ordegl should be conducted
for the grave charges, (this rule can be derived from the rules
of Visnu and Yaje It 1s'however mentioned in a crystsl-clear
form by Nar. here for the first time) and then gives in 252 the
five ordeals which are the same as Yaje 11495. Having thus
synthesised the Sapathas of Manu and the Divyas of Yaj. (The
synthesis between Manu and Yaj. 1s claimed by Nar. as his contri-
mtion to the system of ordeal in verse 253 in which he quotes
his own name), he adds two more forms to the list i.e. the
ordeals of Tandulabhaksane and Taptaﬁé§a. In both the cases,

he starts giving details in the first person (Atah param pravakgyami
ebc)e We thus £ind that Nar.'s treatment of ordeal establishes
a clear link with his predeceésors and can thus be taken in

historical succession to0 Manu and Yaje.

Manu 'ig named at several places in Naradasmrti. Verse 250
gpeaks of S%pathas according to Manu and we see that Nar.'s
statement on égpathas closely ggreaawith those of Manu. But in
many other places we find that Nar. does not zgree with Manu and
the views gquoted by him as those of Manu do not correspond to
the extant Manusmyti. In 251, Nar. credits Manu with dividing
ordeal into five kinds and‘in 326 he gives Manu's views about the
poison ordeal. It must be pointed out that in both these cases
we do not find corresponding passages in the extant Manusmrti

which can corroborate Nare's remarks. Obviously Nar. hed a version
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of Manu before him that was somewhat different in certain
respects from our Manu or Nare. mey be referring to Vpddha or
Brahanmanu.' observes Dr.Kane.2? 'The extant Monusmrti contains
only about é?OO versese Nare probaﬁly arrives at the larger
figure by including the verses attributed to Vrddha Manu and

Brhanmanu' - he points out elsewhere.26

Nare's reference to 'Manu's five ordesls! should therefore
be taken cautiously. It should be pointed out that referring to
the five ordeals, corresponding Nar.'s verse in NaradIyamanu=-

samhita drops reference to Manu.

It must be pointed out that the five ordeals are mentloned
in the Sutra form in VDS and the Dharmassutrass of Séﬁkha and
VLikhita, but they are put for the first time in their most uptodate
form by Yaje We do not have any direct eviaence which may point
out the original source or the author who gave the fiye ordeals. -
Regarding the possibility of an earlier version of the Yajhsvalkya-
smrti, Dr.Kene observes 'From the fact that the Sitra of Sarkha-
Likhita cites Yaj. -among promulgators of Dharmadastra, while Yaje
himself includes Saikha-Likhita among the propounders of Dharma,

1% may be plausibly saild that Sankha-Likhita refer to an earlier
YéjﬁaValkyasm?ti than the extaﬁt onee. Beyond this there 1s no
evidence to establish that there was an earller version of the
present smrtls., what the original Smrti contained, whether it was
in prose or verse or both, whether it dealt with only Acara and

Prayascitta sectlons are questlons on which conjectures may ﬁe

25. Ibid : Po4720
26+ Ibid s p.345.
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advanced but there are no substantial materials for r 1% IHE at-

even tolerably certain conclusions.! 27 ‘\»,

If we therefore prefer to take 'Daivam Pancavidham )
JHieyamityaha Bhagawanmanuh!(251) as an Arthavadas or a case of
PE&apﬁraga, we can See Nér:‘as }eeonciling the s%pathas of Manu
and the Divyas of Yaj. in his treatment of ordeals.

Nar. hes contributed to the development of ordeal in his
own way, though as a matter of fact he has only elaborated the
rules given by his predecessorses (1) He thus details out the rules
of the application of ordeal (241;42), but this has ultimately
resulted in reserving ordeal in the very typres of offences
mentioned by him, (ii) Nar.'s efrorts to reconcile the Sapathas
of Manu and the Di&yas of Yéj. have uwltimately %z%ét led the later
writers to distinguish the two varieties into wate-r tight compart-
ments. (1ii) Nar. stressed the Deda~Kzla=-Bala aspects of the

ordeal.‘(iv) Nare. has added two new forms,

(8) Brhaspati s 'Narada, Brhaspati and Katyayana form a trium-
iirate in the reaim of ancient Hindu law.as All these three jurists
exhibited‘an excellent analytical insight and most perfect acumen

elaborating and explaining juristic principles and philosophy.

Br. is certainly later than Manu and Yaje. It is difficult

to state his relationship to Nar. 'He agrees more closely with

Manu than Nare. doeé, but in many respects he shows g great advance

< S I s T

27. Ibid 2 D430
28+ Ibld § D496
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over Nar. S0, he is probably contemporary of or not much later
than Nar. Kat. looked upon Bre as an authority who must have
flowribhed several centuries before. He cannot therefore be
placed later than 4th century A.D. He must have thus flowrished
between 200-400 4.D.

Complete Smrti of Br. on law has not yet been dlscovered.
Tt will be, when discovered, a very Precious monument of ancient
India exhibiting high water-mark of Indian acumen in strictly
legal principles and definitions.29

We find in Nibandhas, many verses on ordeal that are common
with Br. and Pit. Prof.K.V.Rangaswami Aiyangar reconstructed
B;haspatism;ti in 1941, On p.l31 of his introduction to this
reconstructed sm?ti he points out that Pit. describes ordeal in
abouly 200 verses. On p.l37, he points out the total number of
verses on ordeal by Br. as 33 [ Dr.Kane also in introduction to
his reconstructed Katyayanasmrtl gives the total number of Bre-
verses on ordeal as 33], while in the 8th Chapter he collects
92 verses describing v;rious ordeals, meny of them are found
ascribed to other writers. If we thus consider only those verses
which are exclusively attributed %o By., total number of such
"verses may come between 30 to 35« We prefer to decide and

arrange Bre. verses on ordeals as given in Appendix II.

Br.'s contribution to ordeal may be noted as follows.
(1) B;ﬂ ha; given four kindg of judgment. Dharmanirapaya is one
of them which is established on account of culprits own initia-
tive for self—confessing the truth or when it is aéhieved through

29. Ibidn 3 P0484'
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means of ordeale The concept of Dharmanirnaya brought out by
Br. wouid itself indicate the mature moral principles on which
law is based and would bring out the role played by ordeal 15 it.
(Vide discussion regarding 'The judgment derived from ordeal?! in
the IV Chapter). (ii) Br.has stressed the evidential aspect of
the ordeal andyit; gfadation in accordance with the value of the
offences (1ii) Br. describes nine divyas, but he is specially
credited for aeveloping4the Phéla;divya.

(9) Xatyayana ¢ Katydyana 1s a very important writer who has
iafgely contributed to the development of Hindu law. He contains

the same advanced views about law and rules of procedure as are
found in Nar. and Bre He is even in advence of these two writers
in certaln matters. He'gives numerous definitions. The date of
Kat. can be settled only approximatelye. He presupposed Nar. and
regarded Br. 28 a very,leading authority. It mey be said that
Kit. flowrished. between 4th end 6th century AD.>° Kat. made
great oontribution to the development of the ordeal. (1) He con;
centrated upon the evidential aspect of the ordeal. He ingisted
upon always using the powerful proof and pointed out that ordegl
could not pet preference to the human proof§ which were more
powerful. He at the same time gave an exception to this general
rule and recommended ordeal in certain'cages. (11) He introduced
a very 1mportant rule of all ordeals for all persons,discouraging
a sort of discrimination amongst these methods on the basis of
the caste of the person undergoing the trial. (ii1) He recognised

30. Ibid & p.502.
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popular methods prevalent in g parficular sbéiety. (iv) He dis=-
allowed ce#tain persons from undergoing tr%als. (v)'He allowed
representatives to undergo the trial in certain éases. (vi)

He allowed retrisl 1f the first trial failed (vii) Considera=
tion of ordeal froﬁ the point of view of the value of the offence
was introduced by Vismu and Yaj. but it was worked out in details
for the first time by Kat. |

Ve get Katyayanasmrti reconstructed by Dr.Kane, Kzt many
a times refers to the views of Bhrgn. Two such éﬁanzas in which
Kat. quotes Bhrgu on ordeal are $ (1) In all Szhasas of the worst
type, the truth should be found ouf by means of divine proof
even though there may be witnessese (Verse 231 in Dr.Kene's
edition). (1i) According to Bhrgu, tﬁe ordeals of balance etoc.
are prescribed for those who are suspected In league with
marauders who have incurred popular censure but in such cases
there 1s no undertaking (by the complainent to pay fine)
(Verse 413). | ‘

It is remarkable that some of the views ascribed to
Bhrgu by Kat. are found in extant Manuemrti, but in several
bassages we do not find any counterpart in extant Manusmrti.
Both the verses quoted above in which views of Bhrgu on ordesl
are referred to, do not have corregpondence in the extant Manu-
" smrti. ‘'These facts about Katels referenees to Bhrgu and Manu
raise maﬁy severgl diffieult quéstions.—Whether Bhsgu and Mgnu
" stand for two entirely different works or for the same work
and whether he refers to some other version of the Manusmrti

ascribed to Bhrgu. In my opinion he is not referring to two
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separate works and that ffe had before him a version of the Manu~-
‘smfti promulgaged by Bh?gu hut somewhat. different from and probably
larger than the present Manuamgti‘ observes Dr.Kane.Sl ]

*

610) Pit‘émaha“z Pitamaha is known to us only from quotations.

He is most elaborate on ordeals. He describes nine ordeals in
about 200 verses. Pit.fg special éontribution lies in the ritua-
listic development of tfxe ordeal. He gives in details the religious
rites and rituals that are required éo be performed before the
trial. He stresses the need to adhere strictly to the rules of

procedure of these methodse Pit., may be assigned to some date
between 4th and the 7Tth century A.D.

We have seen gbove that Y&j. and §1é§u standardised ordeal
end moulded it in a definite system by developing its various
aspects. They thus enunciated the lines or the framework in
which the topic of ordeal could be discussed. Nar.,Br.,Kat. and
Pit. form the next stage of the development of the ordedl. They
belonged to an age of formalisation and classification. Théy
also recognised newer methods which were becoming more popular
and deep=rooted in the soclety. During this period, ordeal was
thoroughly investigated in all its aspects and was d;§e10ped in
a full-fledged scilence. !The ordeal should be conducted by the
Persons expert in the seience of ordeal‘ - these writers point
out. It is rather interegting to obser%e that there appears to0
be a sort of complimentary distribution in the stress laid down
by these writers on different ésyects‘of ordeal ee e 3;. and Kat.
laid more emphasis on the consideration of ordesl from the point

31. Ibid § P.500. e




of view of the value of the offence, while Nar. and Pit. put

nore stregs on the favoursbleness of the season.

Any way, the topic of ordeal attracted more attention from
these writers. Ordeal vwas gaining more importance. Dh.writers
therefore devoted more space t0 the discussion of ofdeal in

their works. BReasons for such a growth can be given as followss-

(a) One of the principal reasons for getting more discussion
on ordeals in later works was that these writers gave g Sastric
treatment to the tople of ordeal which was accepted by them in
their systems The Dh. writérs reallsed the importance of ordeal
as a deep-rooted mys custom. They recognised its utility and
admitted it as a method ‘of proof. After admitting 1t in the
legal system, i1t was their duty to develop 1t properly. The Dh,
writers went into the details of the method and developed 1t in

. a full-fledged systeme With the advancement of law one naturally
expects lesser importance to be attached to the ordeals and we
find that these writeré have put so many curbs on the use of =n
ordeal as such, the discussion of the topic has however gradually
grown in size. The reason is the Sastric treatment of the
subject. SEstric treatment consists of systemétising the subject
to be discussed. It involves in defining the norms and classi=
fying 1ts varietlies and expects a sort of harmony iﬁ the develop=
ment of the heads or the branches of the subject.

Law of evidence developed gradually. Human prbofs came laté.
They however did not abolish the divine testimony. Both the proof:
developed side by fides Discussion of ordeal in these works is

/
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naturally co-related with the discussion of other proofas. Other
proofs are developed and discussed with more details, s0 we find

a proportionate elaboration of the rules of ordeal in these works.

(b) Another reason for devofing more space to the discussion of
érdeal was that, 1t really grew more popular and was wide=spread.
Ordeal declared truth through dlvine intervention and exercised
its influence on the religious minded persons. Ordeal is a reli-
glolegal method. It spread fast during the medﬁ?al period when
religion had extensive influence on the minds of the people.
Universal hisfory of ordeal shows such a development. Prieste
hood had influenced ordeals. In the days of Pit. we find that

ordeal was altogether turned into a religious ceremony.

Begldes the prominent Smgtikﬁras discussed above we find
minor Sm;ti writers who discuss only certain agpects of the
ordeal. The commentaries and the digests quote stray verses
on ordeal attributing them to these writers. These writers are
HarIta, Vyasa, Yama, Prajapati, Atri and others. Digests also
quote verses without aseribing them to any author as such. They
are referred to here as Anirdistakartrkavacana. Commentaries and
digests also quote verses regarding ordesal from the Padmapuréga

and the Kalikapuranae

Puranas are also influenced by the Dharmas@stra. Amongst
the non=Dharmasastra-works discussing the ordeal, special reference
should be made 0 the Keumirikgkhanda of the Skandapur@na. 44th
chapter of the Kaumérikékhagga describes 8 forms of ordeal.
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The description is obviously influenced by the writings of Nar.
Bre, Kat and Pite It also discloses typicael purznic trends mixed
with it. e.g. it warns of the various sufferings inthe worst
type of hell for the culprits who play with this lmportant
method of divine origin and assures merits for the person who
undergoes 1t faithfully.

ﬁﬁkraniti is another such work which describes ordeal
as known and practised by the people. It also speaks of the
merits or demerlts one would accrue by either undergoing ordeal

faithfully or by playing mischief with it.

We have seen above that the Dh.llterature can be divided
in general in three periods i.e. the Sttras, the Smrtis and the
commentaries and digests. In the last stage of the commentaries
eand digests, we find that commentaries on Sm;ti works continued
$0 be written almost to the end of this period but the general
tendency from the 12th century onwards was to write works not
professing to be commentaries on a particular Sm;ti, but works
that were in nature of digests containing a sgynthesis of all the
dicta of Smrti writers on the topic of Dharmae. Primary function
of these works is to explain the original text or to discuss a
particular toplc as if is found in Sm?tis. They thus served o
very ha useful purpose in Ppreserving and giving accounts of the
different texts as existed in respective timese. The explanations
offered in these works however reveal the social and political
conditions of the time and are thus very he}pful in giving an
idea} regarding the actual administration of the ordeal. Commen-
taries of AsehBya, Vidvarupa, Medhatithi, Maskerin, Vijfianegvera,
and Apararks are thus full of information regarding the ordeal.
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Digests like Kalpataru, Vyavaharanirnaya, mrticKandrika,Divyatativa,
?yavahérabrakésh, Vyavaharamayikha and Sarasvativilasa deélt with
ordeal in an exhaustive way and supplied very 1mpor§ant informg~-
tion regarding the method as it prevailed in their times. The
Smrticandrika for example dropped the discussion of the Water

and Poison ordeals on the ground that they were obsolete, while

the Sarasvativilasa has refuted its claim by pointing out that

in Utkala the ordeal of water alone was resorted to énd in

Saurssena an& Magadhe the ordeal of poison alone was resorted.

It is interesting to note that the discussion of ordeal in
the Dharmagastra finds complete accordance with the actualities
of the times. !The Dharmasastra works have been produced from
different parts'of the‘country and some of the commentaries and
Nibandhas were produced under royal‘patronage by authors who were
themselves associated with public adm;inistr.f;ztion of were judges.
Apastamba (according to Jolly) was of Andhra country, Baudh@yana
of South Iﬁdia, Narada of Kepél. Medhatithi of Késhmir, Apararka
belonged to Konkana, Haradatta to South India and Nanda Pandita
to Benares. The author of Subodhini belonged to the North India,
Vijhianesvara produced the Mitaksara under the patronage of
Calukya rulers, Hem8dri was a minister of the Yadawag of Devagiri,
Lakgmidhara was a minister at Kanauja, Cagggsbara was a minister
énd judge under some Mithilag rulers; Madhavé wes a minister of
Vijayanagar and Vacaspati Migra was a court Pandita unéer one
of the later Mithila rulers. The author of N;siﬁhapraséda vas a
Viceroy (at Devagiri) under one Ahmednagar rulers aﬁd the author

of the Sarasvativilasa was a ruler of Orissae Why should they all
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have indulged in pastime of writing asbout a system of judicial
administration which never existed ?? 32

Whatever is said in Dharmadastra regarding the ordeai is
happily corroborated through other sources. References to ordeal
in literary works co~related with the observations of the Dh.
writers = so did the Historical records. Ordeal is reflucted in
the epigraphic records as also in the accounts of the historical
travellerss Many of the Hindu states established in the 17th
and the 18th century after the downfall of the Mughal Empire,
revived the Hindu Judicial System. The Rharmagastra tradition
was again revived and the subject of ordeal got increased impore
tances Through the Maratha records, it is quite clear that the
Dh.ordeals were revived once again. Considering the importance
6f the subject, special manuals were compiled or written on the
subject of ordesl collecting the latest information from the Dh.
literature, discussing the forms and the procedures of these n=

methods. These works are 3=

(1) Divyenirpaya of Damodara Thakkur (compiled under the
| auspices of Muhammada Shah)

(2) Divyadipiki of Damodara ?ha%iur (compiled under the
- ausplces of Sangrams Shah)

(3) Divyasamgraha of Sadananda.>”
(4) DivyanusthEnapaddhati of Narayana Bhatta 0

52+ S.Varadachariar ¢ The Hindu Judicial System. pp.231-232.

33e Cfo Notices of Sanskrit MSS in Bengsl by Dr.Mitra and
Haraprasad Shastri, Vol.V p.282.

34. Ibide Vol.VI p.40. old edilim

35« Kane ¢ Hist.of DheVol.I, p.562,

36« A catelogue of Sanskrit MSS in the Library of HH The
Maharaja of Bikegner, p.387.
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(5) Divyavatarah - Compilation made by the Pandits of the
i Madras college.37 "

Ordeal has gone down deep in the society as the custom of
the peoples It has a great utility in the legal éphere and is
adopted by the modern law in form of legal oath. It is not dead
even today and 1s practised by the people in some form or other.

It is prominent in the tribes. The tribal information regarding
the practice of the ordeal ls collected here which only substantia-
tes the far-reaching influence of the Dh.ordeal on the Indian

mindge.

Ordeal was practised in all parts of the world. It played
a great role in the development of the legal ideas as also in the
social evolution of mankind in general. The anthropologists and
the legal academicians have therefore tried to investigate the
various agpects of this important method. It is interesting to
see that the analysis of the oath and ordeal made by old Dh.
writers exactly e0rresronds with the conclusions of the moderg
writers on the subjects Taking all' this data into consideration,
a study of the oaths and ordeals in Dharmagastra is now undertaken

heres

40eC0000¢ 40

' 37. Govt.Oriental Manuscripts Library, Madras.



