CHAPTER~VI

' DUTY OF DISCLOSURE OF PERSONS CONNECTED WITH THE

FORMATION AND MANAGEMENT OF THE COMEANY

PROMOTERS

The early Companies Acts, both in England and India
: »
contained no provisions' dealing with the liabilities of
promoters and even today they largely silent on the

subject, except imposing liability for untrue statements

in the propectuses to which they were parties.

So far as India is conwerned, the following provisions

are made applicable to the promoters ;

Section 56 of the Act lays down matters to be stated
and reports to be set ocut in the prospectus. A promoter
may become liable under this section for non-compliance

with the provisions of the section.

Secondly, section 62(1) holds promoters liable to the

subscribers for mis-statement made in the prospectus.,

Thirdly, they may also become liable for criminal

liability for mis-statement under Section 63 of the Act.

4
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Fourthly, under Section 478 a promoter is also liable
to be publicly examined by the Court as to his conduct
and dealings, where an order has been made for winding
up of the company by the Court stating that fraud has been
committed by the promoters in the formation or promotion
of the company or in relastion to the company since its
formation. Similarly, under Section .543, he may be
held liable fo compensate tbe company, 1f he has
misapplied or retained or become liable or accountable
for any money 6: proéerty of the company, or been guilty
of any misfeasance or breach of trust in relation to

the company.

POSITION OF PROMOTERS IN ENGLAND AND INDIA :

It may be stated that the legal position of a
promoter is somewhat peculiar, it is incapable of precise

statement. However, Lindley L.J. Described his position
aslp
Although not an agent for the company nor a
trustee for it before its formation, the old
familiar principles of the law of zgency and
of trusteeship have been extended, and very
properly extended, to meet such cases.,.. It
is perfectly well settled that a promoter of a
company is accountable to it for all meneys
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secretly obtained by him from it, just as
the relationship ofvthe Principél and agenﬁ

'~ or the trustee and cestui que trust, had really
existed between him and the company when the
mcnef was obtained".

C oo Thus it appears that .a promoter is neither an agent
nor a trustee of the company under incorporation but

certain fiduciary duties have been imposed on him,
In this connection, Lord Blackburn observed :

. Those who accept and use such extensive powers

are not entitled ‘to disregard the interest of

the corporation altogether. They must make

a reasonable use of the powers which they

accept from the legislature, and consequently

they do stand, with regard to that corporation, .
when formed in what is commonly called a

fiduciary relation to some extendz.

.1~B COKSEQUENCES OF BRE.XCH OF FIDUCIARY DUTY :

Two important consequences follows from the fidudiary

position of promoters ;o

(a) A promoter cannot be allowed to mzke any feéret
profits, If it is found that in any peérticular transaction,
the promoter has obtained a secret profit for himself, he

will be bound to refund the same to.the company, and
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(b’ He -is ﬁot allowed to derive a profit from the
sale of his own property unless all the material facts
are disclosed. If a promoter contracts to se&l?ihe
company a peoperty without making a full disclosure, and
the prope;tf Qas écqui:ed by him at a time when he stood
in a ﬁiduciary position towards the‘compény, the company
- may either rescind the sale or affirm the contract and
recovér the profit made from it by the promoters, The
difficulty, however, is to decide how he is to make ‘
this Qisclosdre, the company being an artificial entity.
In the case of Erlanger v. New Sombrero Phosphate Co.,3
‘it was suggested that it wes his dut§ to ensure that the
company had an independent board of directors and to make
gull disclosure to them. In that case Lord Cairgs said
"that the promoters of’a;company stand..; undoubtedly
in a fiduciary position. They have in their hands the
creation and moulding of the company; they have the bowgr
.Of defining hoﬁ and whén,'and in what shape, and under
what superlfition, it shall start into existence and begin
to act as a trading corpération... I do not say that
the owner of propertf may bhot promote and form a joint
stock compaﬂy and then sell his property to it, but_‘

I do say that if he does, he is bound to take care that

he sells it to the company through the medium of a Board
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of directors who can and do exercise an independent and

intelligent judgement on the transaction.."

This judgement imposes a duty on the promoters of
‘thé company. to prov;de it with an independent board
of director, But an entirely independent board of
directors would be impossible in the case of most
.private\and public companies and since Solomon case4
it has never been doubted that a disclosure to the
members would bg equally eﬁfecfive. In the famous case
it was held that the liquidator of the company could not
complain of the sale to it at an obvious over valuation
of Mr. Salomon's business, since all the members were

aware of it.

It is rightly pointed by Lord Lindley that, "after
Salomon's case, I think it i& impossible to hold that
it is du#y of the promoters of the company té provide it
with an indépendent Board of difettors}if the real truth
is disclosed to‘thoge who are induced by the promoters

"to join the company".5

The disclosure may be made either : -
(a) to an independent board of dir-ctors, or.

(b) Directly to prospective shareholders by means

of prospectus or articles.
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In relation to dssclosure it must be kept in mind
that the promoteré'mﬁét make full disclosurg. A half
‘disclosure is sométhing worse than none, Thus in
Glucksteip.vq Barnes,6 a syndicate waé'formed to purchase
a property called 'olyﬁpéé' with a view to reselling it
to a company. The syndicate first bought charges on the'
property‘at a discount and made a profit of £20,000-

The syndicate afterwards bought the property, on which
it held charges for £1,40,000 with a view of selling it
to a cémpany to be formed by it.: The syndicate then sold
the property to 'Dlympia Ltd.' a company' formed by it

for 51,80,000. In the pfospéctus that was issued, the
syndicate disclosed the profit of £40,000 and not the
former one of £20,000. It was held that the trustees
 ought to have disclosed the profit of £20,000. that they
" had not disclosed and that they were bound to pay it to

the c¢ompany.

"Where promoters do not make‘disclosures of material
facts while selling their properfy to the company, the
éalelmay be set aside at the instance of the company. I£,
however, reséission'has become impossible, the company
. is entitled to claim daﬁégés from the promoters &nd the
‘ measufe of such damages is the profit made by the promoters

upon the purchaser and resale of the prcperty‘.‘.7

3
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Now in England as a fésult'of the Misrepresentation
Act, 1967 there is a clear legal basis éor awarding
‘damages in all cases where the promtders had made an
actual misrepresentation and cannot prove that he had
reasonable ground to believe and did believe upto the
time the contract was made, that the facts represented
were true. In India, thqﬁgh there is no specific statute
similar to the Misrepresentation aAct, 1967, but cases
of misrepresentation made by promoter may be covered
by Sections 17, 18 and 19 of the India Contract Act, 1872,
According to section 17 of the Indian Contract Act,
suppression of true facts or active concealment of facts
amounts to Fraud and the aggrieved party is entitled to
the right of rescission and also for damages under

section 19 of the Act.

Further promoters mayvbe liable to the subscriber
in damages for fraud, if the Promoters, has been party
- to a'wilful false sﬁatgment inducing subscriptions.
Moreover, in the absence of actual fraud, they may be
liable t6 pay compensaﬁion to any suﬁscriber if they
were & party to a false statement in any propectus.8

Here it may be mentioned that in England, the mis-

representation Act, 1967; i.e. section 2(10 will not
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afford any remedy in these cases since this provisiqn
applies only where a misrepresentation has been made

by & pafty tb the contract and the promoter will not -
normally be a party to thé contract of subseription

- with the company. Whereas in India, section 62(1) (&) -
holds the promoters of a compény liable to any compensation
to every pefson who subscribes for any sheres of debentures
on the faith of the prdspec£ué for any loss or damage

- sustained by reason 6f any unérue statement included in

it.

Disclosure Regarding Remuneration :

. A promoter is not entitléd to remuneration for his
services from the ‘company unleés there is a valid
contract, enabling him to do so, betﬁeen him and the
_company.

In re English and Colonial Produce Co.’ it was held

that without such a contract he is not even entitied to
recover his preliminary expenses, and in Re National

10 3¢ was held that b;bmoter is not

Motor Mail Coach Co.
‘entitled to recover the registration fees and capital
duties.

In practice, however, recovery of preliminary expenses

and registration fees does not normally present any
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difficulty. The Afticles will contain & provision
authorising the directors to pay them and &although
this-does not constitute any contract between the company,
it is a‘sgfﬁicient authority to the directors to repay

expenses properly incnrred.11

Here it may be noted that the promoters will not be
content merely to recover his expenses, certainly if
he is a professicnal promoter, he will expect to be

handsomely remunerated.

As in the case of Jh Touchév. Metropoliffalp Rly,
Warehousing Co.,12 Lord Hatherly said"The services of
a promoter are very peculiar, great skill, energy and
ingenuity may be employed in constructing & plan and in
bringing it out to the best advantages". Hence it is
pgrfectly proper for the promoter to be rewarded, provided
he fully disclosed to the company the regards which he
obtains. The reward may take any form, whatev-r the nature
of remuneration it must be fully disclosed in the
prospectus, if paid within the preced;ng two vears from

v

the date of the prospectus.

POSITION OF PROMOTERS UNDER THE FREHCH COMPANY LAW =

»
1

In France the promoters are known as Founders. The

Decree of 23rd March 1967 provides that a list of
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‘tansactions entered into by the Founders in the name of
the company, showing the obligation incurred, must be
submitted either to the subscribers of the company's
statutes,'bgfore they are signed or, in the case of a
company which appeals to the public for funds to the
subscribers for the compény's shares at the Constftutive
Géneral Meeting, ie. meeting requires to be called for
the registration of a company. If the company does not

appeal to the public for funds, the list of transaction$

nust be annexed to the statute when they are signed.

The legal consequences of this rule is that 'the
signature %# the statutes by the subseribers automatically
implies without further formality that the obligations
incurred by the founders shall be transferred to the
company as soon as it has been entered in the Commercial

Register.
DIRECTORS

DIRECTOR'S DUTY OF DESCLOSURE :

Wwhile an existence of an element of faith is
necessary and inevitable in conduct of human affairs, such

as family affairs, business affairs, state affairs, etc.,
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there is also an old saying that ‘breach of faith occurs
only in cases where faith is reposed partlculdrly in
. case of relation of fiduc1ary nature i.e, relation of'
trust - and good faith, Obvxously, where there is no
fdlth there is no cuestlon of breach og)falth The
stdtement holds good, .in regard to directors in their
relation to the company they mandged In corporate sector
particularly in the companies reglstered under the
COmpanles Act, ﬁoard of Dmrector, is the principal orgéen
of the ﬁompany'in whom vested the power. to administer and
manage th;}éffairs &f thgrcompany; As per provisions of
thé Aét, public'éompaﬁy must‘have minimum three dirggtors
and . prlvate company tWO . Altbough, it would be constit-
. uéionally p0551ble for a compaﬁy‘in general meeting to
exercise al; the powers of the ccmpani, it clearly woul@
not bé prabticablé‘for'day-to—daf administration to be
undertaken by such a cumbérsome pi=zce of mechinery: Hence
the statute pfov;des fdrlé Board of Direct&rs with an
implicit faith that this power will be exercise, for the
benefit and ig the:interés; of the companonnly.
'The‘Boéﬁa of Direct§rs, like humen brain, controls
all the,activifies of an:értificiél person. The implicit
faith for Eonéfide exercise of the powers of directors

is reflected in well known classification of director being
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either an agent or trustee or to quote the famous
observation of Justice Romer ‘as person standing in

fiduciary relationshib with the company.'...13

Each ‘one' of these relationship are essentially
relationship based on good faith, confidence and expect-
~ation of trust, .Law and Equity have expected the directors
to come up, to the expectation of good falth, as can be
seen, from the duties and liaﬁilities, imgposed on them in

their dealing in company matters.

The bower of directors 6f a cbmpany are so veriéd
aﬂd vast, that it affords them equally varied and vast
opportuﬁity to mis-use: them, invariably for their personal
gains. This le&}William C. Douglas to observe, "tﬁe
immence poweis must be regulatgd fof the public good and
for the protection of those whose investment are involved

in the pompany".14

Again power corrupts and absolute power (which
virtually is the case with éirectors due to dispersed
sharehold&ngs and also for separation of ownership from
control)corrupts absolutely, is found to be a truism in

case of directors, in their managerial role.
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Law supplemented by equity has triéd to keep a
check on directors, for which both legislature and the ,
courts have tried to impose duties on directors, to
enforce honest behaviour. However, nature of these
dﬁties.are'néf'easy to define, due to variety of situations
in which directors exercise their power. In this respect
" Prof. Ballantine observed "in dischargé of their duties,
law expects di;ectors to be (i) ‘diligentf(i.e. ﬁo act with
utmost care §nd withouf negligence), (ii) they are to be
obedient (i.e. to act within the scope of their power
and not to exceed their authbrity); and . (i1ii) théy are
‘to be loyal (i.e. to do all tht a loyal person as
depositary of faith and confidence would do). Probably
all duties ofldifectors‘can be traced to either Prof.
Ballantine's expectation of loyality or justice Romer's

concept of fiduciary relationsﬁip.

The Qilemma, has been,whether.tc define or not to
define these duties of loyalty and fiduciary nature.
While statutorily defined duties bring about Ce;tain
and easy &nforceablity or to leaye them undefined, flexible
and vague to be determined by the Court. &t present, the
-fiduciary duties are partly codified and partly left for
judicial pronouncement, in exércise of their powers of

equity and natural justice. Sacher Comibittee in its report
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has made definite proposal regarding certain aspeé; of
fiduciéry'duties of directors (regarding insider trading)

\leaving other untouched.15

H

Personal gains, happens to be the major motive for
abuse or misuse of powers by person in power, Directors
are not exception to it. Opportunities~of secret profits

and personal ga&ns, at the cost of compsany &arise :

(i) In contractual dealings while acting as an agent
of the company, during negotiation and formation of contract,
16

for-and on behalf of the company; and

(ii) They can take advantages of their position as
custodians of company's property inclualng inside inform-
. ztion and opportunities for whlch equlty they are treated

as trustee,

A profit derived from a fiduciary position must be
accounted for unless previously disclosed and authorised;
Dlshonesty is not necessarlly the redson for such account-
apbility and it is no defence for a dlrector to say that he
was acting bonafide. All accrued gains will be regerded as
secret profit fqr the purpose of fiduciary obligation,
unless and until f£full and complete disclosure was made to

the company.

The general principle bf law of agency e.g. the, agent

is bound to pay his principal all sums received on his

L
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account,17 not to amake secret profit(noct to put himself

in a position, where interest and duty conflict. etc.),

"is attempted to be enforced through the statutory

provisions,. keeping in view the position of directors,

by the following‘provisionﬁ of the Companies Act, 1956.
. [

t

It may be mentioned that if an agent do not disclose
his intérest in any transaétion negotiated by him, on
behalf of his principal, he is neither loyal nor confirming
to the expectation of faith reposed in him, any gain in

such situations, naturally will treat as secret.gain, as

‘there was no disclosure to the principal.

In India, Companies Act, 1913 imposed this duty of
disclosufe. byiamending Act of 1936, in which section 86F,
86IL 91A and 91B were added, broviﬁing principle of
disclosure to prevent secret éains. The present Act, has
adopted those provisions with modifications as suggested
by the Company Law Committee., Section 297 of the presenf
Act, correspondiﬁg to section 86F of the previous Act,

provides checks on mischief of individual director getting

a chance of secret gains to himself or his associates.

DISCLOSURE ON INTEREST IN ANY CONTRACT (SECTION 297) s

Section 297 lays down that except with the consent of
the Board of Directors of a company, a director must not

enter into any contract with the company :
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(a) for the sale, puichase or supply of any

' 3
goods, materials or serviceés, or

(b) for underwriting the subscription of any shares or

debentures of the company.

This. restrictions also apply to the relatives of a
director, & filrm in which such a director or relative is
a partnér, any other partner in such firm, or a private

company of which a director is a memher of @ director.

Sub=-Section (4) provides the mode and time for taking
consent. According to it, conéent shéll be accorded by a
resolution passed at a meeting of the Board and not other-
wise, i1.e. oral consent or ccnsent accordec otherwise than
passing resolutién will not be wvalid consent, Further,
according to wording "at the meeting of the Board", consent
cannot -be accorded by passing resolution by circulation.

So far as éime is concerned, it provides that consentwof
the Board shall not be deemed to have been given unless
the consent is accorded before the contract is entergd

into or within three months of the date on which it was

" . entered into.

Here it may be stated that provisions relating to
post facto consent i.e. within three months of the date
on which it was entered into, 1is likely‘to creat problem,

H v
e.g. 1f Board refused to accord gonsent, than in case of
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executed contract, it would lead to litigation or it would
. compel the Board to &dccord consent, because something has

already been done under the contract.

In this regard I would like to submit that provision
relating to post facto consent should be deleted:and
only p;iar consent shoulc be regarded as a valid consent.
This is because, the object of this section is that the
éoard of directors should heve knowledge of the extent
of interest of a director in any contractuzl ‘dealings with
the company or of any person connected with the direé@;
in any of the way menticned in sube-section (1) so that the
Board mgy be in a ?ositién to satisfy itself as to fairness,
reasonableness etc., of the contract from the point of view
of the company, and the% accord its consent to slch
dealings. In the case of post dated consent, if dealing
is found to be unfair or unreasonable, Board might find it

difficult to refuse consent,

In 1974 an amendment was made and a new proviso was
inserted. By this new proviso adaitional restriction is
'now imposed on the contractual capacity of a company.

It provides that where the paid up share capital of a
company is not less than rupees one crore the afforsaid
contract shall not be entered into except with the previous

approval of the Central Governuwent. This proviso expressly
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forbids & company from entering intc contract in which
director or any person mentioned in Sub-Section (1) is
interested, unless previously approved by the Central

Government.
“~ ! 3 .
The reasons for the gnsertion of this proviso were:

“4 fruitful source of misuse of power by director
is that which is exemplied by contracts enter into with
the company/of which they are directors by themselves or
through their relatives or firgm or companies in which
they are interested for sale or purchase or supply of
goods, materials or services, as the case may be, Under the
existing prov;sions of the Act for entering into such
contract, the director concerned has only tc disclose
his intérest in the subject matfer of the contract, when
the contract comes before the Board of director's sanction,
This is not considered sufficient to safeguard the interest
of the company, especially when directors are in & position
to take advantage of inside information for personal gains.
Hence, it is éroposed to strengthen scctions 297 underl
which the sanction ¢f the Board is required, by further
making obligatory for a company having a paid up capital
of not less than rupees 25 laksh to cobtain the previous
approval of the Central Government for éntering intoe

such contracts.18
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Here it may be mentiocned that the originel Bill
applied the provisoc to all companies with pazid up share
‘capital of ks, 25 lakhs and more. But the Joint Committee
of Parliament limited its allocation to companies having
paid ﬁp §hare capital of rupees one crore or more. The
reason for this increase was in the words of the Committee
"such provision may cause unavoidable inconvenience to many
companies, particularly the small and medium sized companies
“and incidently increase unduly the workload of the Govern-
ment in having to deal with large number of applications

for its approval".19

It may be noted that &ll contracts
whatever their value, of the directors and other perséns
mentioned in‘sub~section (1) require thé previously approval
of the Central Government, except those exgmpted under the
,éection. Contracts will include also service contracts

such as appointments .to office, If so, appointment of such
perscns, coming under section 314 of the aAct will also

e covered. Section 314 provides that directors etc. not

to hoid office or place of profit.

Contract for supply.of services may include contract
for& the supply of dné's own services as well as.supply
of services of other persons. There is no reason to limit
the scope of the expression. The clarification?® given by

the department of Company Affairs to the effect that
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services of a professional nature are not covered by the
reference 'supply of §efvices' in clause {a) of #ub~
section (1) would seem tc take a top restricted view of
the scope of the section. If the professional services
is of continuous nature, than it should be covered under

sub-section (1).

In cases of appointment of such persons to office of
profits not only tﬁe provisions of section 314 but also
the requirements of proviso to sub-section (1) of section
297 will have to be complfed with. There is no exception
in this section as in section 314 of office carrying monthly
remuneration below Rs. 500/~ p.m., Sub=-Section (3) which
enables the entering into contracts in cases of urgent
necessity without obtaining tle consent of Board of directors
does not dispence with the necessity of obtaining the
previous approval of the Central Government, though it is
possible that fhe Government, may by general order give
general approval for certain class or kinds of contracts

]
by notification.

Effect qf Proviso ;

As the proviso forbids the entering into contract with a
director or :any other person mentioned in sub-section (1),
except with the previous approval of the Central Government,

failure to obtain such previous &approval will make the
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contract illegal and void, the provisions of sub-section
(5) making such contract voidable being confined only

to caées where the‘con$ent of Board of directors has not
been accorded to the contract. Further it m&y be mentioned
that thig proviso also affects the provision relating to

post facto approval by the Board, it becomes inoperative

in cases covered by the proviso.

Clarification of the Proviso by the Central Government :

"that insténces have come to notice in which appli-
catiogs were made simultaneously for seeking approval of
the Centrai Government under proviso to section 297(1)
of the Act as well as other provisions viz- section 269
or section 294- A or section 314 (IB) of the Act in respect
of some contracts/ transactions. The heed for according
. approval under both the sections of the &Act has been
examined... the provisions of section 297 are of general
nature and those of section 269,'294 AA and 314 (IB) are
of special naéure. In view of this it has been decided
in‘the interes£ ofjadministrative convenience, and also
to avoid multiplicity of application that where facts
‘and éircumstanées of a case require a;érovai of .the

Central Government under section 269 or 314 (IB) or 2%4AA
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of the Act would be enough and no separate agproval

under section 297 of the Act is nECessary.21

It may be submitted that this view of the Cenral
Government is only advésory and not legally binding.
- Where in,any approval accorded by the Central Government
express reference is not made to the proviso to section
297 (1) will open to quéstion. This is because an admini-
stfative ci;cular cannot modified or change the ?peration
of the express statutéry provisions, for administratige
convenience. As the legality or validity of the contracts
will be open to question, there is no justification for
watering down the statutory reguirement by Departmental

circular,

'Department of Company affairs. view as regard the need

for previous Approval of the Central Government 3

“Séction 297 (1) providés that consent of the Board
of directors of a company shall be necessary for a contract
for the sale, purchase or supply of any goods, materials
or services entered into by the company with a director
of the company, or his re}ative or a partner. The proviso
to this section requires that in the case of a company
having paid up share capital of not less than rupees
one crore, no such contract shall be entered into except
with the previous approval of the Central Government.

Services of the nature of a legal practitioner are not
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obtained on the basis of say lowest tender but on
account of their professional expertise irrespectivé

of the cost involved; .Such services cannot be bracketed
with,a éént;act for supply of goods or materials., The
Department view 1s that these services fall ocutside the
scope of section 297 of the Act and the scope of section
does not extend.to supply of professional services of the

nature given by firms of solicitors and advocates etc.’

X\question has beer raised whether proviso to Section
297 (1) applied to a contract of employment of a director as
a managing director or whole time director. 1In this
conhecticn: it is poiﬁted out that it i;ja pasic principle
of company law that director are\agents and trustees and
they stand in fiduciary position not only to the company
but also to members and creditors. Thﬁs’position is not
changed merely by entrusting thém with additional responsi-
bility'for managing the affairs or rendering of services of
a professionél nature though they are remunerated for
those services in accordance with thevarticles of associ-
ationy,s of the ‘company subject to the proviéions of the
Companies Act; for regulating such an:appointments. There-
"for, the Department view is that provisé to section 297(1)
does not apply to the‘éontract of employment of a director

as managing or whole time ciirector".22
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It may be stated that this view of the Department
is in conformity with the philosophy of company law., |
‘Section 269 lays down separate specific provisions for
appointment and resppointment of managing or whole time

director.

However, it may be submitted that the view of the
Department that 'services of a professional nature are
not covered by the reference to 'supply of services' in
clause (a) of section 297 (1) would seem tc take a far
restricted view of the scope of the section. The object
of the section is that the Board of directors should be
" made aware of all contracts for sale, purchases or supply
of goods, material and services, in which any director,
person mentioned in sub-section (1) of sectipn 297 is
intérested, so that tbe'Board may be in a positien to
satisfy itself as to the fairness, reascnableness of the
contract from the point of view of the company and then
accord its consent thereof. If contrdcts of professional
nature are excluded from the scope of the section than the
directors’wili get opportunity of appointing and utilising
the services of his own less efficient relative, partners
etc., in perference to more efficient person available
outside, if any professionel posts are reguired to be

filled up in the company's service, and this éhey can do
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without getting the approval'of the Board. Surely the
object of the section is that the consent of the Soard

of directors accorded at a meeting of the Board should
be necessary not only in respect of contract of sale,
purchase and supp;y of goods and materials but also as
regards the supply of services to the company’whatever
may be the nature ;f the services, whether proféssional or
‘otherwise in all cases where any director or his relative
or partner or firm of private company is the party supplying
the service or services. In cases where the paid up

share éapital is rupees one crores or more, it is further

‘necessary that the previous approval of the Central Govern-

ment should also be obtained.

After taking into consideration all these matters
the Sacher C‘c>mmittee23 has ;ightly récommended for deletion
of the proviéo to sub-section (1) of section 297. It has
also recommended that words 'five thousands' be substi-

-tuted by the words ‘twenty five thousands' in sub-section

(2) of the section 287.

Sub-Section (2) provides for certain exceptions from
.the purview of sub-secticn. These exceptions are subject
to the provisio. It provides that 'sﬁch contract or contracts
do not relate to géods or materials the value of which
or services the cost of which, exceeds five thousands
rupees in the aggregate in any year comprised in the period

 of the contract or.contracts.
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It may be submitted that in ihe corresponding section
 86-F of the 1913 Act, it was not clear whether the previous
consent of the directors would be necessary for such
contracts or the subsequent approval oﬁ such contracts by

the dirctors would be suffice.

In the Preseﬁf section this doubt has been removed by
insertion of specific provisions. Sub-Section provides
that every consent of the Board required under this section
shall be accorded by a resolution passed at the meeting of
the Board and not otherwise; and the consent of the Board
shall not be deemed to have bcen given within the meaning
of that sub-section unless the consent is accorded before
the contract is entered into or within three months of the

date on which it was entered'into.

The section requires the consent of the Board of
direétors for all contracts except : (a) contracts for the
purchase of goods from the-company or sale or goods to
the company for cash at prevailing market prices; or
(b) contracts for the sale, pufchase or supply of goods
in which either of the parties regularly trades or does
business, provided, the value of the goods does not exceed
Rs. 5000/~ in any yéar; or (c{ any transaction of a panking
or insurance compény in the ordinafy course o¥ business with

the conpany by & director or any other person mentioned in
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sub~section (1) of section 297.

It ey be meﬁtioned that unlike section 299, this
secticn does not deel with indirect interest of a director,
eventhoughy £t may be.substantiol end feal. Nor is a
ublic company included eventiough the director may have

controlling interest in it.

Further under section 86~F of the 1913 Act, non-compliance
cf the provisions of the section lead to‘vacation of the
coilice by the director. This sometimes led té absured
resul£, as in the case of %Walchandnagar Industries Ltd
v. Ratanchnad, Ghagla C.J.24 was compelled to held that a
director who had»supplied one tim 6f Chee to the company
withiout obtaining the sanction of the Board had thereby

vicated office. The sub-section 297(2) seems to be framed

with a view to obviate this difficulty.

2-i3, DUTY OF DISCLOSURE UNDER SECTICHN 299-360 :
| | The genersl law of agenéy, expects that agents shall

&volid situetion of conflict of interests i.e. personal

"interest with that of the principal, and in all transations
between the principal and agént, the latter shall fqrnish
full infor&ation,'té enable the principal to arrive at an
1ndependént decision, without being'prejudiciai by the
Eiased opinion of‘the interested agent. On the same analogy,

the cdirectors of the company must disclose all the €acts
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in relation to’a particular tréﬁsacficn to the company.,
Human nature, being what it s, chances are that such

an, agent will serve his own interest rather than sacrifying
it. IfAié poésible of course that a person may be altru-
stic and in coming to arrangement . in which he is éopcerned,
" - he would give better éonditiqns t&,the other party, but
person of sucﬁ dgspositioﬁs_are-pot usually found, among
the direciors of the company.25 IThérefore, for the
proper exercise of the fdnétiéns of a director, it is
esseﬁtial that he be disintresfed,and that he should be
free from situations where he has to take decisions in
which his persoqal‘iq£eiest may be coﬁflicting‘withlthat,
of the company.zé ?h;s ppsitién«has been assured by .

incorporating two principles in the Companies Act, 1956 :

(if Full disclosuresnof interest of any kind - direct

or indirect, by directors to the Boafd of directors,

.{ii) The interested directors, should not be involved

in decision process, regarding transaction in which his

personal interest is involved.

To provide fof disclosures, the first legislative -

_ attempt in. connection with directors was ﬁade.in 1914 when
‘sectién 91A and 91B were inserted in the then Compahies»
Aéi,,1913. At prqéent sections 299 and 300‘of'the Companies .

. 4€t, 1956 deals with the subject. Section 299 is anlogous
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to section 199 of the English Companies,Act, 1948.
" Where as there is no corresponding section under English

act to section 300 of the Companies Act,'1956.

IE may be stated that these new provisions are more
‘elaborate and effective in combarisons of'previous act,
which were found to be'deficiént and inadequate in‘Certain
respecfs.\lThe Company,Léw Committee while making the
following recommendation'kept in mind the corresponding
section 199 of the English gompaniesnAét,~1948,nand the

'Report of Millian Commission in South Africa. .

while making the recommendation the Company Law

Committee observed

"It is necessary to provide that the general notice
which' a director is entitled to give to the company of ﬁis
;nteresﬁ in a particularfcompany or firm under the proviso
to Sub-Section .(1) of section 91-A.should be given at a
. meeting:of the directors or director‘éhould*take reasonable
steps to ensure- that it is bfoughf‘up and read at the
next meeting of the directors after the notice is given.
'Otherwiée thelgeﬁéral notipe may well remain unnotiqed.by
thé other qifectors of the Tompany and the object of giving
such notice may easily be defeated. In this connéctibn
attention may be.invited to the proviso to sub-section (1)

of section 199 of the English Act... the general notice
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to be given under,;the mame proviso should be renewed from
year to year, As the Millian-Commission in South Africa

obhserved".

_ “Under‘tﬁe preseht(provisions, new directors joined
the Board canno;,know of it.unléss they také the trouble
to read tﬁe minutes, it may be forg years past, and it would
be conveﬁieﬁt for~credi£ors, éf they were’in,a positioﬁ'to
confine fheir'research for such a notice to cover any

particular transaction to the minutes of the year in which

the transaction occured.

The geﬁefal'notiee to be given undér proviso to Sub-Section
(1) is & relaxation of the strict requirements of this
sub-section, and .we agree with the Milléan Commission in
South Africa that there can be no-hardship if it has to be
':renewed fromlyeér to:jear, so as t§ appear in the minﬁtes

for each year-.in which it is to be‘effected."zs'

Section 299,1reqpires:disclosu£e oflall @irec£ or
indirect personai interest of directors in all contracts
and arrangements to be apﬁrOVed.by the Board of Directors.
This section, essentially deals with the personal interest
of directors, rather than of his relatives an& partners, etc,

whicﬁ\arexcovered by section 297. It may -be stated that’

section 299 to some extent overiaps section 297, however

t
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it is wider iﬁ écope‘and,covers—all kinds of contracts

) . ,
and arrangements and also proposed contracts and arrange-
ments including these covered by section 297, but the
Qain thfust of section’is to check the mischief of personai
(aévantage to the difector, who is regquired at first oppor-
“tunityd;: in éhe.ﬁeeting of the Board, to disclose his
interest, or concern which may be direct or indirect. It is
significant that if he gets intereéied in a transaction
_after a meeting of the Board had taken p;abe, he has to '
inform ﬁhe Board in the ﬁext meeting, whethef he himself
attend or>ﬁot.A The purpose beiﬁg earlkest and full dis-
closure, to ensure compliance wifh ihe‘fiduciary obligation
of section 299. The interest here is not necessarily

29 which permits courts

personal or pecuniary in nature,
to interpret’' this provision with wide application. In the

30

case of Venké%a Chalapathi V. Guntur Mills, it was held

‘the purpose of disclosure, is to ke kept in mind;ttherefore,
if something is well known and is in common knowledge of the
Aothers d;rectors‘need not be disclosed; Non disclosure
rénders the directors liable to account for any secret

31 it was heléA

profit'., And in Public’ProSecu£or V. Khaitan,
that 'it is not neéessary to discl&sane,interest/conéern
. which is not cqnflictiné‘with duties towaids the éompany,
and not cover any case Qhere.thgre is no personal iﬁterest'~

involved,
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As per the present provision the décision of Madras
High Court in the case of Venkata Chalapathi V.Guntur

Mills is not good law.

(I) MEANING OF 'CCNCERN' OR 'INTEREST' 3

The intere;tuin the transaction to be disclosed’

by a director is that which in a business sense might be
‘regarded‘as inf;ﬁencing judéement; the eésgnce of the
matter Being that any kina‘of personal interest which is
;materialAin the sense, of not beiné indignificant must be
revealed.32 Interest is not personal interest only, not is
'it confined to pecﬁniéfy intérest only, 4If, to the .
knowléége of the dlrector concerned a relatlve of his
- coming within the list in Schedule IrA, is concerned ;n a
contract or arrangement, director must disclose the same
to the\Boérd. The expression used in the -section is
‘in any way, directly or indi;ectly concerned or ‘interested’',
seems  to include 'within its ﬁurviéw; also an interest in

his relatives being concerned in,an§ contracts or arrangements
with the‘;ompany..‘OtherQisg, ah'unécrupulous director ma&
'evade‘the‘provisions of the sectian by not disclosing
lnformatlon about contracts or arrangements entered into,
by or through his 1q§luence for the benefit of his relative,
thhout the Board knowing of the fact of thelr being his

‘relatlves and hls being 1nterested.4
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2

o4

The congeré or interest may arise ou%B;ood relation-
ship or fiduciary relationship. The word *concérn' is
‘of general import,‘it cannot be.limited'in the sense of
financial intefe§t only. This, where a director who was
for loné, the éolicitor of somé other directors in their
private business, it was held to be concefned interested
in those otbef directors so as-to'be’bougd to disclose at
éhe ﬁeeﬁing of the Board, his concern or\interest in those
‘other directors ané aléo to reméiﬁ‘alhoof’and not do take |
péft in. thd discussion or vote on any contract or arrangement
in which those other Qireéfors were c05cerned.3% However;
recently in the case of Needle Industries (India),ﬁtd. v.

Meedle Industries Newey‘(India)‘Bolding I'd:t:i.;g'f]‘r

the supreme’
Court held that:'interest or concern spoken of by this B
.section and section 300 cannot be merely sentimental or
ideélogical concern. A ;elationéhip or friendliness with
D;tectors interested in a’doptract or even a ﬁeré';ayweruclient
réiat;onship will not disqualify a director’from action

under section 300 as an iﬁteresteé director.

.Coméany Law Department's View :

‘As regards the meaning and .scope of expression’ -
‘interest.ahd,conbern‘, in view of its importance and in
view of+ the disarability of avoiding hitch with the Govern=

ment Authority, the following interpretation and explanation

4
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given by the Company Law Administration ¢

'(1) Section 299 of the Act, ef whe &%, provides
“that evéry director who is in any way, whether directly
or iﬁdirectly‘conCerned or intérested in a contract or
arrangement enteredew into or to be emteﬁf&nto by or on

behalf of the company, shall disclose tﬁe‘nature of his

interest at a meeting of the Board of directors,

(2) The word ‘concern and interest' has not. been

"defined in the Act, though it is stated in Sub-section

(35 (aj of the said section that where a director gives

a general notice to the Board of the effect that he is
diréctof or member of a specified body corporate or member
-of a specified firm and is to be regaideq as concerned or
interested in any contract or arranfement which may be
entered into with such pody;cofporate or firm such notice
'shall be deeﬁed‘to‘be a sufficient discl&sure of concern
or inﬂefest in relgtion to,ény contract or arrangemen§ S0 -
made. Thus, where ﬁo such general notices. has been given
by the directof or the othgr contrgcting party is not &
body cofpofate or firm, the director wiil have to disclose,
the nature of his’céncern or interest as gpecified in

Sub-section (1).:

' (3) "It has been held in the public Prosecutor V.
thitan,35 as algo by the. Court earliei that éhe contract

or arrangement hit by section is the one in which .director
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has .personal interest conflicting with his duties. towards
the coﬁpany and does not cover any case where there is

}

no personal interest involved".

(4) "Thus,'where the director has transferréd the
shares in a compenykekceeding the form of ﬁransfer and
*delivery of share certificate, but the transferee ¢or
reasons best known to him, has not got the shares, registered
in his name, the director even though continuing as regis-
tered holder of the-shares‘in tﬁe book o§ the'compenx,icannot
be said to have any personal interest in the .shares or in
an? contract made with any company by virtue of such share-

: hql&ing, so thefe should‘be,ne need for his tolgive any

notice of interest in reépect of such contracts",

(5):}Qenérally ie regard to share held non-beneficiallx}
a direetor)say on behalf of a trust the director has no
persoeal inte:eet. He is not a gree agent in regard to
these sharesAaanannot eXercise any right:pertaining thereto
without the consent from the ctﬁer trusfeeé. This would
especiepﬁly the case where the director happens to be
& trustee registered &s one of the joint holders in respect

of any shares and his name does not appear-in the first

bos@tion.among the'joint holders., Though qulte armember of
§£e‘company, even the formal right of such -a interest in
'?egaré to such ahareholdlng. “Thus, the director in such

‘cases need not give any notice of concern or interest as the

¢
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same does not exist".

So long'és a director (the transferdl)continues as

, registered holder of'the'shares inrthe register of members
of the company he may be deemed prima fapig to have an
interest or concern in the arrangement or contract by
'viétué of such sharehold;ngs. Accordingly, it will be
advisable for hip)to disclose the facts relaiing to his
shdreholdinés in the company at the meeting of the Board

" in accordanceywith»ﬁectiop 299 (1), adding:.if he consider
rnece§sary, that his shares haviqg been t;ansférred, he ;s no

longer personally interested in the company or contract.

'where a director is a trustee; since thr trustee is
' the owner of the shares, it would be necassar§ in such cases
to dlsclose to the company his 1nterest armsinc out of his
membership in the companleS'copcerned as a joint holder
or as ‘a trﬁsteé, as the case may be;?6 |

It is expected that th@ ‘Court will keep these guldelines
in view, whlle 1nterpret1ng section 299 to brlng about
Certalnty cnd unlformlty of app11Cdtlon of this 1mportant

nr051510ns Whlch has serious consequences in. case of breach

or default“.

, . .
Here attentlon may be drawn to the case of Commxssxoner

of. Income Tax (Maoural) V. M. Ramaswamy,37 wherein it was
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"held that, where, as between fhe transferor and the
transferee, &l11 formalities have been gene through, such

as the execution of a documénﬁ of trensfer and the physical
handing, over of tﬁe shares‘by the transferor to the trans-
feree, thoughtuntill the tréﬁsfer of shares is registered in
the company's book in accordance with company laﬁ, the
transfer would not enéﬁle the transferes to exercise rights
- of a sﬁarehqldgr vié—a~vis ébe dampany.

Following the decision of the Supreme Court in Shelat

38 it was held that the ownership of the

V. P .J - Thak’ar,
shares stoo}d transferred from the assessee to the purchaser,
notwithstanding the fact that the transfer of shares had

not been registered in the company's books.. .

It may be stated that the consequénce of this decision
is that a pérson may be a owner of shares without being a
member and a member of a-company w;thodt being a owner of

_shares.

Time of Making of Disclosure :

Subrsectioh (2} lays éown‘time of disclgsurg.‘ In the
éase of prbposed contraété ér affqnéements the‘disclosure
~ of -cancern of-intereét must be made‘in é Board of‘diréctor's
meéting where the question for entering into the contracts

or arrangement is to be disclosed., Whereas in the case of
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contracts or arrangements, already entered in tec
disclosure must be made in the first meeting held after
the director becomes codce;ped or interested in the contract

or arrangement,

For the pqrﬁose of Sub~Sections (4) and (2) the director
must give a nétice to the Board, to this effect. The
notice is not of any effect unless it is given at the meetirg
of the Board, or the directér concérned takes reasonable
steps to secure that it is brought Yp and read at the first
meeting of the Board afterlit is given. The notice is also
reguired to be éivep a fresh year after year in order that

new director who may be coming intc the Board may be made

aware of such interest. It expifes at the end of the
37

’

financial year in which it is given.

So far as sub-section (4) is concerned, which lays down
'punishment for non-compliance with the provisions, of section
.299, a cguestion arise whether or not director is entitled |

for any relief under section 633 of the Act, which empowers
the Court to grént relief in certain cases. Here it may
be submitted that definition of officer under secéion X2¥
\(QO)includes director, secretary, manager or any,person in
zccordance with uhosé direction or instruction the Board
‘ of directors or any one of'more of the directérs is or are

accustomed to act. The object of section 633 is to provide
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against undue haféship in deserving cases and give relief

from iiabilify to pe;sons who have acted honestly and
reasonably and having regérd to thé cifcumStancés of

their case they ought fairly be exeused from theucharge

~made against them. For instance in the case of Re. Claridge's

. Patent Asphalté,39

it waé*held‘that,“where the di;ector
applied the funds of the company for a purpose which was
honestly-beliéved to be within the p&wers of ‘the company,
but thch was later on held to be ultra vifgs. relief may

be given‘undef this section.43

However, in the case of Ramachandra & Sons (Private)

Ltd, V. State(41 it was held that where a director or

officer acts in violation of his statutory duties, it cannot

4

be said that he has acted honestly or reasonably.

It may be submitted with due respect that learned
‘Justice has not taken into consideration, sub-section (1)
of, section 633 which expressly provides the words ‘'Breach.

of duty' and it includes statutory duty toco.

Further, there is difference of opinion as to whether

the secticn enables the Court to grant relief &gainst

possible ciiminal proseccution, ‘The Kerala High‘Court42

43

-held that it does, and Allahabad High Court”~ held that

Court cannot grant relief from criminal prosecution.
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44 the

In M.O. Varghese V ‘”homas Stephen & Co. Ltd.
Kerala High Court held that '‘no rellef can be grdnted in
respect of the cessation of the office ofha director under .
seqtio%‘283 (i) or 29% tl) 8s by the statutory termination
of his officgg‘éirecfor does not incurred liability civil
or cfimina;. ‘

So it méyxbe subﬁi;ted_thﬁt dutf of’disclogure imposed
by section 299 is rather strict, it is also a fiduciary
duty, and director who égmmits\breach of this duty. cannot
be said to have acted honestly ér rgasénably and therefore
cannot relie&é a director of ihe consequences of breach
" of duty by exercising its discreatiod under section 633,

'Steps require to be taken by the Chairman of the
Board of Dlrectors :

‘In order to avoid all these consequence, itlwill be
Aladvisabie fdr the Chairman of ﬁhé Board to @raﬁ attention
of the provisions and requirements of section 299 and
reéuegt them to disclose their concern or interest in any
contract\or‘érrangemént listed in the agenda of the meeting
ancd secondly it is also advisable for’ every director to.
(make it a routine to give wriﬁ;en notice to the Board at
the meeting, mehtioﬁing the companies and firms in which
hé is interested, and to this %t rebﬁiar intervals so that

- he may guard himself against conﬁravening the section., As
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the COnseéuences of contraveﬁ;ion are serious, every dire-
ctor will be well ad&ised to ;eview'his own private interests
wheneverlthe company eniers into any\contracgs Oor arrange-
ment in order’té see whether thefg is anything theréin
requirsing disclosure on his part. ‘

45 "when a director

As poiﬁted:pﬁt by Lord Denning,
fails to discloée his interest,'the effect is the same és
fnon—disclosﬁre in contracts of uberfimaefidei or non-
disclosure Ey promiters, who sells to the company property
in‘which’he ié_intéresﬁéa.' Non-disclosure does not render
the contract void or nmullity. It renders the contract
voidabie at ﬁhe instance of the company and makes the

director accountable for any' secret profit which he had

made".

Further as per section 299 director is under legal
obligation to make disclosure of his interest. A guestion

ariese, whether he is bound to disclose breach of other

- duties.

In the case of Healey V. S.A. Francaise Rubastic,46

itw was held "even under the basic equitable principles the
obligation to make full disclosure only arises when the’
ccﬁtract is to be'gnteredlinto with the company. Thus a-

director is not-under a general duty to disclose his own
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" breach of other duties,

On the ‘other hand he may be under a duty to disclose
the misdeeds of other directors and officers. It is,

apparently, more blessed to denounce the sins of other

than to donfess one's own.

{II) NATURE OF DUTY :

Recently in the case of Globe Moters Ltd. V. Mehta

Teja Slngh & Co.,47

it ‘was held that the 'agreement Gsole
selllng agent) could not be said to be 1nvalld on the ground
that there was,v101at10n of section 299, since the Board had
approved the agreement and the director interésted had
disclosed his interest tﬁerein,and there was no requirement,
that Ehe agreement had to be_bieced before'the‘éeneral

Eody of shareholders of the company', it was further held
that, however, ‘in order that the company might be entitled
ﬁo‘evoid theAagpeement; it was not necessary to prove fraud
_ins its execution. The test to be appiied was -- had the
company been a geing concefn and had made’some payments in
pursuance‘of‘the agreement to the firm, could the company

. huve asked for resci551on of the contract’ The fact that
the Companl -5 Act, dld not forbld a contract belng entered
into by the. company with a firm in whibth one of the directors
was a partner, and the fact that the dxrector dlsclosed his

interest in the agreement before the board at the meeting had
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£0'approve it did not by themselees automatically prove
that the afraﬁéemenﬁ which’ was -entered into by the compaey
was not of such e nature which keeping in view‘of:the‘ '
fiduciary relatibnship of a director, should not have been
50 entered 1nto thus giving a& right to the Company to avoid
the contract... 1t was further, held that the 'term;gf the
agreement left no’ doubt that the only interest that‘was kept
'in view was the special benefit of the interestéd for
. directors and that to at’ the.great cost and te the gross
'deteiment of tﬁe interests of the cempany. The agreement
' was vitiated and VOld and the off101al liquidator repre-
sentlng the company was entitled to ask for its réée531on...
Directors are not on}y the»agents but they are in some sense

" and to some extent trustees or in the position of trustees.

The dlrector may be shown to.be so placed and to have
been S0 closely and so long aSSOClated personally with the
mandgement of the company that he will be deemed to»be
not merely cognizant of but liable for fraud in the co;duct
" of ehe business of the:EOmpany even though no specific act
of disboneety is provedragainst him personally. He cannot
shut his eyes to whet must be obvious to everyone who
examines the affairs of the«compapyleven superficially, If

~he does no he.could be held liable for deriliction of

" duties undertaken by him and compeiled to make good the
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losses\incurred by the company due to-hils neglect even

if he is not shown to be guilty of participating in the
commission of fraud. It is enough if his negligence

is of such a character &s té enable frauds to be committed
and losses thereby iﬁéurrgd by the company. One of the
remedies provided to the company is rescission of the

contract, and another is accounting for profits.

(ITI) CONFLICT OF DUTY AND INTEREST :

{

Compliance with the reguirenments of sub-sections
(1) and (2) of §ection 299 ddés not by itselé exonerate é
director from liabilitl under other provisions of the
general iaw. The rational of this rule as set out in
sub-éec;ion (5), which provides that nothing in this
. section shall be taken to prejudice the oberation of any
rule of law restricting a director of a company from having
any concern of interest in any contracts or arrangements
with the company, requires an examination of the history

of its development.

Gover has summarised the historical background for
enactment of section 199 of the English Companiés act,
corresponding to section 299 of the companies Act, 1956

as follows :48
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U As fidpciaries, directors must not place themselves
in é position in which thére is a conflict between theip
@uties,tovthe coﬁpany,and their personal intgrests.‘Good-
faith, must not only be done but must maniféstly be seen
to be done, and - the law will not allow & fiduciary to
place himself in-a sitﬁation in whigﬁ his judgement is
'likely to be-biased, and then to escabe liability by °~
denying'that in factlit was biased. Most importanf,
application of the pimnciple is in cont&act by directors.
" wilth the company of which they are directors. At the
midé;é of the last century, it had been élearly establi-
shed, that the trustee, like position of the directors
vitiated Aény contract which the Board entered .into on

behalf of'the'pompany with one of its members.

This principle recaives.'its closed expression in
Aberdeen Rly. V. Blackie,49 where a contract between the
company and a paftnership in which one of the éiréctors
wWas & partner was aveoided éf,the instance of the company,"
notwithstanding that its éerms were perfectly fair., This
was applied even in cases where the directors were indirectly

<interested. ‘Such contracf in general could be voidable at

‘the instance, of the company. -Lord Cranworth L.C. said on

~‘tﬁat occasion :50

"A corporate Body can only act by agents and it is of
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‘course, the duty of those agenté so to act as best. to
_promoteAthe inﬁerest of tﬁe corporation whpse affairs
they. are conducting. éuch agents have duties to dischafgé
of ﬁiduciary'pature towerdé their 'principal. And it is
a rule of uniyersai application that no one haviﬁg such
duties to @ischarée; sball'be\allowed'te enter into engage~ -.
‘ment in which he has, or can ha&e, a\ﬁersonal interest
coﬁflictiﬁg or which poseibly may conflict; with the interests
of thoee‘whom he'is boﬁnd»to g}otect. So strictly is this
principle adhereé(to that no question is allowed to be
raised as to thé fairness or unfairness of a contract so
Jentered into..(“} uT¢ may sometime happen, that the terms
on which . a trustee has dealt'or‘attemptedA;o deal with the
estafe or intereéts of ehose for ‘whom ﬁe is & trustee have
been &s good as could have been obtained frOm any other
person-- they may even at the time have been better., But
still so flexible is the rule that nc inquiry on that
sdbject is permitted. |

This principle was abplied even in cases where the

dlrectors were 1nd1rectly interested.

The need for approval of the contracts of directors
with the company received statutory recognisitionvin section

29 of the Joint Stock Companies Act, 1844. This mandatory
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provision, hOWevér, changed its 'status to the optimnal
article in Table B .in 1556 which provided for the vacation
of office by the director if he was directly or indirectly
;nterested'iﬁ a contract with thé'éompany. Such an articles
naturally was not acceptable to the corporate business
community. fhﬁs, it became the practice to waive the same.
" Further Table A under ;he 1948 Act expressely‘stated that -
the director wre not disqualifiedvby contracting with the
company. (Art. 84 (3))., Hence disqualification is of

S little practicai importance to day except in the case of

statutory companies formed under the Companies Clauses Acts,

The bésgc equitable prihcible invalidatiﬁg qonﬁraéts
was, and 1s, the more'se¥ibus‘snag. Cohfracts,fsuch as
Serious'agreeménté, béqéme increasingly common, and
contfécts in which the directors were interested, more
common stillL And the directors were unwilling to suffer
5 delay, embrasgeﬁent and poséiblé frustration entitled by
having to -submit all such contracts to the Qomﬁany iﬂ
:genéral meéﬁing. But just as the né;mal pbligationé of
trusiéé can be waived'ér médified-by express provisions in
thé‘tgust deed under which~£hey were appointed, so can
the néfm;l fiduciary duties of directors be modified by
EXpresé provisién in the company's constitution. Such

.provisions became common in the Articles, Those were known
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‘as exclusion clauses, Alarmed by .the g;owing amﬁit of
exciugion clauses, the legislature by the 1929 Act, méde
the disclosure of director's interest mandatory. The
relevant provisions are now embodies in section 199 of
English Companies aAct, 1948.~ | |

According to Gower three main questions are in relation

[
i

to section 199:

{i) What is the effect of ‘failure to disclose?

(ii) To whom disclosure be made?
{iii) How extensive must de disclosure be?

So' far as the first guestion is concerned, the conse-

" quences.of the breach are : _

(if Fine to the director not exceeding &£ 100; and
(ii) The contract ié voidable at the option of the
company and the profit made by thé‘interested‘directors
are recoverable., But failure to comply with theléection )

does not make the contract void.

Here it may be mentioned that in India, failure to
coMply‘with the requirements of section .299 the concern
director will vécate the office of the director and will

also subject him to the penélty'under sub-section (4).51
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DISCLOSURE TO ‘WHOM :

In England in marked contrast with the basic equitable

principles (and also the provisions in the 1844 Act) the

.disclosure is not to bhe general meeting but to the Board

of Directors, In India also the disclosure is required to

be made to the Board of directors.” '

(I) EXTENT OF DISCLOSURE :

Tt is inrespect of contract which are brought before

‘the Board. It is not sufficient to disclose merely that one

is interested, -the naﬁhre of the Interest is also required

to be disclosed. This normally involves disclosing the

‘exact eéxteént of the profit which the director will make as

53

a result of thé contract, " As Lord Radcliff observed “If

it is material to their judgement that they should know not

merely that he has an interest, but what is and how far it

goes, then must see to it that they are informed". Similarly

_ihterest has to be disclosed even.if it is too small to be

maéerial. Interest need not be immediate. The sectign\

*_isvpprely negative in operation. It does not have vali-

,‘déting effect on the contract even if it is fully éomplied,

with. Sub-section (1) and (2) of section 299 of the Act
ares. bo;rowed verbatism.from‘séction 199 of the English

Companies Aact, 1948, A further reétriction is placed by

' the proviso to sub-section (1) of section 297. Sub=-section
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‘(S) of this’sectian has to be viewed in the context of .

this development of the law, It means that mere dis-
closure of intefest or concern with, a contract'emtered
into by the company will not by itself exoranate the

director from liability under any other law,

In quland, the Jenkin Committee§4 recommended ‘subse-~
.qgent'public diéclosure of.certéin type of management
J_contraci. It wés hoped that, when implemented, would
remove, some of the defects of sectioh 199. Disclosure
would then ?e,iimited to matérial interest but would extent
to contracts whether or nét,,they came before the Boa€§{

'A general notice of intereét?wéuld be permissible aﬁd not
merely those arising from membership of another company or
firm, but in all cases the nature and extent of interest
would require to be stated and the general notice would not
be sufficient ﬁnless, aé the time when tﬁe contract was
first taken info consideration the extent of the interest

!

was not greater than that satédwin the general notice.

Sub-section (6) lays doanqgélifying condit;on‘for
disclosure in the case Mhére the concafn(or interest &£
-é director of a company arises by reason of -being director
or member of another éompany. It provides that'nothihg in
. ‘section 299 appiieé where the total holdiné of the director

~in the company, with which the contract is entered into
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does not exceed 2%. The question that arise is ae to
whether the exemption. under section 299 (6) applieslat

‘the date when the contract is entered 1nto and the
director: holds interest eXCeedlng 2% of the paid up capital
of the other company or at the date on whlch the dlsclosure
is reqnlred to bg made inh case the interest becomes less
than 2%. In this connectlon Ramalya ‘observed that 'if on
the date when the contract is entered into, the concern
orllnterest in the contract does not exempt the director
under section 299(6), the obligation to make the disclo-
sure would remain notwithstanéing the fact that the emem-

ption applies on the date of"disclosure.55

By neceseary implication Sub-Section (6) also means
that, where a director or‘twonor more or all the directors
hold more than two percent of the gaid up share capital
of.another company, and'contrqct.or arranoement with that
other company will come within the purview of this section.

Here attention may be draﬁn to similar provision, which
has been made under section 13 of the Indcstrial Reconstru-
~ction Bank of Inéia~Act,'1984;\whichhprovides that"no
member of the Board>shall have an interést, direct or
indrrect, in any business industry or concern to which

any assistance has been given or is to .be given by the
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1

Reconstruction Bank under this Act, and if any- subh
member acqguires sﬁch interest at any time dgring the
continuance of such assistant, he shall immeéiately
'disclose‘i£ to the Boérd and shall either resign his
:membershlp of the Board or dlSDOSG of hls 1nterest in such
manher &nd withing such time as the Board may direct. In

the recent case of Shree Farm Chemicals Pvt. Ltd. in re.56

it wes held théat non-mention of full details relating to
interest of directors does not invalidate scheme-was not

fatel to the applicatibn under section 391(3).

(II) RESTRICTION : - INTERESTED DIRECTOR NOT TO

PARTICIPATE OR VOTE IN BOARD'S PROCEEDINGS (Sect-
ion 300) :

‘Section 300 correSpondiqg{to section 91-8B of theu
previous Act, lays down restrictions on thehinterested'
director, It prohibits an igterested‘director foom parfi—
cipating in the decision pfoéess of the Board of Direé;ors,

when the transaction, in which his interest is'involved,

ris to be decided. The preSence of the alrector is not

counted ‘even for the purpose of quorum of the maeting.

This séction gives effect to the following suggestions

of the Company Law Cénmittee :

. "Section 91-B of the Act prohibits an interested
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"director”from voting on any contract or arrangemen£ in
-which he is diredtlyyor indirecely concerned or intereste&
and also provides that his presence shell not be cqunteé
for the purpose of forming a quorum at the- time of voting,

'and that - if he votes his vote should not be counted.

This sectioﬁ whicﬁ was amended by the Amepdment Act
of 1936 has been the subject of some criticism, It‘was
suggested to us that the provisions of the sectlon should
be strengthened by the requlrement hhat an intetested
director should\withdraw‘from the meeting of the Board
at which any subject in which he is interested is being
discussed. ,Wefdo noti accepe'iﬁe suggestions, for we
consider that person holding the position of directors
sheuid‘pos§ese sufficieﬁt integrity and in@ependence of
judgement not'to be influenced by the mere presence of one'
-of the colleagues at a meetlng of the Boardy We'have,
however, provided that the 1nterested dlrector should not
take part in the proceedlngs of such meeting... the
quorum at the Boards meeting stould either be two or one
third‘of‘the number ef direceors whichever is higher...
as per the Committee tpe object of thislprevision isf?o
: aWay with the present practice of incorperétinn into 4
‘drtlgges of association clauses constltutlng one 31ngle

director as a cuorum when other directors are J.nterested..."57
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It may be sdbmitteé that the new provisions is a
positivé improvement over sectioﬁ 91-B of .the 1913 Act.
"Under section 91-B the language dsed wés ‘and 1if hg does
note, his vote whall not be counted, under the present
séctioh,';he expression is "and if he does mote, his vote
shall be void". 'The difference between the two is that while
gnder the 0ld section, the ifregularity ofycoﬁnting an.
imprope; vote could'be‘cureé bﬁ ratificatiop, by & subsequent
meetihg, under the~presentAsection the use of the word
'void' shows tﬁat it is a nuiliﬁ& incapable of subgequent
-ratification.

In the case &f Narayandas Shreeram Somani V. Sangli Bank
‘x Ltd.se, decided with reference fo séction 91~B of the
. 1913 Act: the Supreme'Coﬁrt has héld that the contravention
" of the provisions of that section would énly—make the contract
or arfangément liable to be av&ided by the company; But the
”coméany, if it choosés, waive the'irpegularity aﬁa ;ffirm
the transaction, But in view of deliberate suﬁstitution
of the words shall be void in the presen£ sécéion in the
place of words"and shall not be counted' used under the
old Qct, the effect will‘be, as pointed out, in the Firestone
‘Tyre & Rubber Go's case’té'méke the contract or arrangement

void and not merely«voidable.sg

It may be submitted that there is no words in sub-

 'section (1’ making the contract or arrangement void for
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contraveﬁtion of thé‘sub~section,. The section expressly
provides that, he shall mots Qote,”i.e; an interested
difector is statutot& p;ohibited ffom exerciéing hHis vote
at the Boafais meeting. If an inferested airéctor vote -
at the meeting,:it amoﬁnts té‘cohtravention of the express
provision of £he Act, and is punishable under sub-section.
(4) and hisjﬁote”has to be ignored because of fhe wording'
"if he does mote his vote shall be void'. It Qill not

effect the transation itself.

Problem of Cuorum 3

Where on account of more than one director being

v

concepned or interested, there is diﬁficulty in having

& quorum. So far as quorum xx for meeting of Board of
”director; is concerﬁéd, section 287(2) provides that

‘the quorﬁm for a meeting of the Board is one third of
it§ strength or th‘directérs, whichever if higher, Where
at any time the number of interested director exceeds

or is equal to two thirdg of the total stréngth,'then

the remaining directors who(are not interested, presgent
at the meeting shall ﬁe'the’quorum'.' The proper course in
this situation would\bé'to-éumﬁon and ge£~the approval

_of the general meeting or if there is a provision for

appointing additional directors, sufficient number of



697

additional directors may be' appointed.so as to have a

quorum of independent directors.

Fufther{ where all the directors are interested, the
Board cannot éags a resolution at all, as none of the
, directors can yalidly‘vote inrespect of the reéolution,
‘ bpsides ﬁhere in no quorum of directors who are not
;nte}ested. In such case the.only proper course is to
seek approvel of the company in general meeting. In a
redent decision of the Madfas High Court,60 on thé facts
étatéd in- the judgement, the learned judges who ﬁpheld as
valid & resolutionléf the Board alloting shares to them~
selves in lieu of remuneration due to them, shows no
awarenéss_of and the learned judgé attention was apparently
not dréwn to the provksion of section 300 (1) as in that’
case all the direétors were interested and, thereforg,
none of them could‘vote on thé resolution alloting shares
to themselves, andlthere was no quorum of‘disinterested

¥

-directors. . ’ . \

Sub-section (2) empowers the Central Government to
exempt .any company from the operation of this section,

if such exemption is in the public interest.

It may beasubm;tted that section 299 and 300, seems to

be a fairly satisfactory set of provisions in ensuring
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‘the disclosure, and the prevention of secret gains by
disclosure, by obliging them with duty of full disclosure,
and further providing that the decis,ions regarding transe

action, will be by independent board of directors.

There is, however, scope of improvemeét in these
provisions,oﬁ the féllowing counts :
‘ , . , .

(a) iDisclosure,to‘tﬁe~éoard of directors as provided
presently may not serve the real:purposevas in many cases‘
the Board may overlook‘the mischief in the trangaCtion in
which a brother diréctor is interested. It is, therefore,
suggesfed théﬁ disélbsure be‘provided.to the géﬁeral body
of the éhareholders, at least in: transactions which are of
serious’nature. This incidently, will aiso satlisfy the
ﬁiduciary'ébligafion of disclosure té whom the dﬁty is
owed. | ‘

"(b) The Act must further:provide.fo? disclosure of
;interést/concern‘in detail in the prescribed -form. It
is suggested thaé'the igformaﬁion:disclosed sﬁould at. least
inclﬁde the éxteﬁt of prbfit'likely to accfue to the
interested director. This is necessary &s no purpose
is beinglserved by the formality of disclosure ﬁfescriﬁea
at éréseht, partic&larly'undef'gub~section'(3) of. section

299, 'which requires just a general notice to the Board,
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that a particular director is interested in a particular

transaction.

i

(c). Further, recently, the English Companies Act,
1980, has provided in section 63(3), the applicability
of section 19§~of English 'Act, 1948, to & new category
of perscn calied SHADOW DERECTORS. A éhadow director
is a person, in accordance with whose directions and instru-
ctions, the directors are accustoﬁed to act. This could
include a contrelling shafeholder; who may not be formally
appointed as director or any other person acting on
behalf of the managing director, though lacking the formal
authority, but apparently representing the compan§ to out-

siders.

Under section'63(3) of the English Act of 1980, éuch
éhadow directoré are required to declare their interest
by & notice in writiﬁg,\before, the #late of heeting of~the
?oard, in which, if he had been director, a declaration
will be required under section 199. Further a general
notice, according to section 199 (3) corresponding to
section 299 (3) will be treated as sufficient decla¥ation’

of interest.

It is suggeéted that similar provision for person

resembling shadow directors, in cur Act is worth having as
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in India, quite often the Board of directors is packed
with‘dummy, who ‘act éccording to wishes of a berspn
. mot holdlng any formal position.or relationship, which are

covered by elther sectlon 297 or 299

(@) Lastly it may be submitted that sometime mere
presence -of person makes a lot of difference in the meeting
pariicularly, wheﬁ such:pérson is influential person. In
case of a company, a diréctor may be a man of power and
resourCes,‘and'in his presence, directors may'not like
to displease him. ‘In order:£o avoid such situation, a provi=
sion may bé'&ade that ‘an int@reéted director should

. . .
withdraw himself from the meeting during the discussion
.and voting of an item. in which he is interested. This

type of provision will also ﬁfeﬁent undue influence.

(III) DISCLOSURE TO MEMBERS OF DIRECTOR'S INTEREST IN

THE - CONTRACT APPOINTING M-NAGER; MANAGING DIRECTOR:

In order to bring to the nofice of members of the ,
company; tﬁé contents of'contrac£~appointing manager or
ménaging'director in»which director is interested, section
302 (1) prévides.that where a director is inﬁérested in
;a contract by wﬁich a maﬁager or managingidirector is
E@boinﬁed, the company must, within twentyb one—days, send

ﬂto every member, an abstract of the contract togather with

a statement clearly specifying the nature of the director's

i
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“

interest., It further provides that where a company varies

any such contract already in existence and in which a
¢ > :

director is concernad or interested, variation must also

be sent to every member of the.company.

So far as subfsecgion (4) is concerned, it may be
noted‘that it(applieS'to all cases of anf director @ecom@q
interested in the appointment of a maﬁagér or manéging
director'after‘the épﬁoiﬁtment has been made. If, du;ing the
périod of office of é~manager or managing director, a person

concerned or interested in the manager or managing director

becomes a director, the provisions of this sub-section must

. be complied with, otherwise, it will be'a defaul% punishable

_under sub-section (5).

Aé per the Sube-section §6) céﬁpany mﬁgf keep all contracts
entered into by'it for the appoinémeni‘of aimanager, managing
dirgctor gt #helgegistefed office of the company and it is
immaﬁerialAwhetﬂer the directors are interésted in them
or not Further’ﬁy virtue of sub-section (7) the provisions

of section,extends also to a whole time director though

. he may not be managing director.

BOARD OF DIRECTOR'S REPORT (Sectiocn 217)

‘as per section 217 a ‘company is required to attach

" with every balancesheet laidtbefore the members in general
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" meeting,.a report by its Board of Directors. In this
report the Board must make disclosure in respect of :61

(ap the state of company}s-affairs,

(b)‘~the amounts, if any, which it pupposes“fo éarry

) to any rqservés invsuch balznce sheet, R

ic@l the amount, if any, whiqh it recommends, §hould bg
paid by way of dividend,

(d)\ material changes ané conmitments, if any, éffecting

- the finsncial positionlof the cémpany thdh have
occured between the end oﬁ‘the financial year of
the ‘company  to which the balance sheet relates and

1

the date of the report.

- Under sub-section (2) the Board is required to make
furtﬁer disclosurg inrespéct_of”any'chanées which have
‘ﬂoccured during the finandial year
(a)- in tﬁé naturé'bf the'company's business, ' .
(b) . in the company s sub51d1ar1es or'in the nature'of

the bu51ness carrled on by them; and

(c) generally in the classes of business in which the

~ company has an interest.
*

. A new sub-séction (Z-A) was inserted by the Companies
(Amendmeht) Act, 1974, 1mp031ng an acd1t10nal liability

on the Berd of dlrectors for 1nclua1ng a statement in. the

{
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report disc;osingvthe name of every employees of the

company who

(1) if employed throughout the financial year
was in receipt of remuneration for that year
which, -in the aggregate, was not less than thirty

o

six thousand rupees; or

(11) if employed for a part of the financial year,
was in receipt of remuneration for any part
- 0f that year, &t & rate which, in the‘aggregéte,

was not less than three thousand rupees pér month,

Further any such employee is a relative of any director
or manager of the company, and if so the name of such

director and any other pérticulars as may be prescribed.

It may be ment;oﬁea that this sub-section is énalqguous
to.section 8 of the U.K. companies Act, 1967 which requires
that the report of the Board of directors should include
a list showing the names of emplofees of the company
who éré in receibt 6f emoluments-in excess of £ 10,000
per annum and should also indicate khé names of such
~employees and thgir rélationshép,-if any, with any of the

directors of the company. , ‘ -

The particulars requires to be disclosed as per sub-

. section (2~A) and rules framed thereunder are ;

+

)
<
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(a) deéignagion ofithe empioyées,
(b) rémuneration received,
(c)‘gature of‘empléymént, Whether‘con;eactuél.of
‘othérwise;
‘(d) other terms and condfticns,
(é) hapuré of duties, ‘
(f) date of commencement of employment,
(g) thé,age of employee,
ih)‘thei;ast emplgfmént held by such employee before
joining the company.
So far ds this particulars are Eoncerged, the. Department
of Company Affairs issqéd a circular, étattﬁg that “tﬁe
‘4expression”'remunefétion geceived' occuring in the rules
mlll 1nclude all expenSes 1ncurred by the companles in
prov1d1ng any beneflt or amenlty to the employee and the
word ‘remuneration® has the meaplng‘a551gned to it in
isection 198 of the CompénieS~Aét. Al1 corpanies shoudid,
therefore, indicate the salaryiaﬁd_perqusite drawn bY
the employegs in terms of ﬁhé éctual expenditure incurred

by the compariy".62 This was necessiates because of

v P ! ’
improper compliance by some of the companies with the

fules of 1975.

Another 1mportant provision of thls section is Subasection

,(3) accordlnc to whlch the Board of dlrectors is reguired to
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give fullest information im its reports alongwith proﬁer
explanation on any reservation, gualification or adverse

remcrks contained in the auditor's report.

(III)J DISCLOSURE IN RESPECT CF RESERVE 3

According to sub-section (1) (b) of section 217
the Eoard is reguired to disclose the atmounts, if any, which

it proposes to carry to any reserves in such balance sheet.

13

It may be stated that the term'seservé! is not defined
in the Act, however, for purposes of b&lancesheet and profit
and loss account, & negative definition is provided in

Schedule VI, namely that the expression 'reserve' shall not

i

include any amount written off or retain by way o. providing
for depreciatioﬁ, renewéls or diminution in value of assets
or retained by way of providing for any known liability.
This was based on the definition given bn part 27 of part
‘IV of Schedule VIII of the Enélish Act, which, however,

has becn amendec by the Companies aAct, 1967 which further
excludes 'any sum éet asicle for the purpose ol its beiﬁg)
used to)prevént undue fluctuaticaos in‘bharges of taxation.
It may bé mgntioneé that adéitions made in the definition
of'English Act, by 1967 Act has not been incorporaged

under Schedule VI of the Companies Act.
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According to the Institute of Chartered Accountant,
England, reserve means ‘'amcunt set aside out of profits
and other surpluses which are not designed to meet any
liability, contigency, committment or diminution in value
of assets known to exist at the date of the balance sheet'.

In the case of Inceme~tax Commissioner V.Centuary
‘Spinning and Manufacturing Company Ltd.67 it was held that
the reserves may bé general'or a special reserve, but
there must be clear indication to show whether it was
.reserved either of the one or the other kind., The fact
that it constituted a mass of undistribﬁted profits cannot
auttiomsically méke it a reserve,

It may be submitted that view of Punjak & Haryana

63 that

Aigh Court in C.I.T. v. Oswal Woodden Mills Ltd.
the dates creating the reserve relates back to the date

of Board.resolution, with dﬁe respect, is not éorrect.

The reason is that according to section 217 (1) (b), the
authority competené to creat a general reserve, is only the
general body though it ects on the proposals made by the
Board of directors$, General reserve is finally created

only when the company's general body adopts the balance

sheet and the report of the Board of directors.
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Disclosure of Material~Changes 3

As per section 217 (1) (d)ﬂthe Board is required to
disclo#é in its report the matEriallchanges which have
occured between the end of the finaancialryear of the
compahy to which the balancesheet relates and date of the
. report. This dﬁt& of disclésure is conditional and not
absolute, this is because of the wording of the clause (d4)
which says 'material changes’and commitment, if anf, af;ecting
the finand¢ial position of the company'. If changes which
have taken are not likely to affect the financial position
of the company than the Board is not required to disclose
such changes in its»regort.

The changes which are considered to be material

. 64
changes are

(1) The purchase, sale, or destruction of a plant

3

or the déstruction of investmries.

(2) & material decline in the market value of inven-
tories or>ihvestmentslk.

(3) The exyifa;ion of aApatent which had given fhé
company & virtual:.: monopoly in the saie of its principal

products,

(4) The settlement of tax liabilities of prior period

-

and settlement of any legal proceedings either favourably

or advefsly; if they were pending at the balaﬁce sheet date.
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(5) The institution of important proceedings against
the coﬁpany;

{6) Material change in the capital structure resulting
from the issﬁance, retirement or conversion of share capital

or stock.

In this connection it may be noted that the Fourth
Directdve of Company Law lssued by the Council of Ministers
of the European Economic Community also contains a

provision as follows ;

"The annual report will have to include indication of
the company's likely future developments and of any important.

events that ha&ve occured since the year end".

In cornnection with clauses (d) a question arise as to
whether the Board of directors is bound to disclose in its
report chahge of Law or change in industrial pdlicy of the
Government which is likely to affect the financial positiona
of the company. ’Looking to the present trena of the
Governmental policy to have tigheéer coﬁtrol on the organised
sector, it is desirable for the Board of Directors to bring
sucﬁ changes to the notice of the general body by making
disclosure in its report. This may be affected either
in the body of the report itself or by way of footnotes or
other techniques. This would help the members in framing

theilr opinion as to future development of the company.
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(III) LIABILITY FOR STATEMENT IMNADE IN THE REFORT :

So far as liability for statements made in the

‘ direétofb report is concerned, it may be stated that on

the principle laid down in the case ;f Hadley Byrne & Co.
Ltd, v. Heller, and Partners Ltd;65 a director may incure
liability to individual shareholders who act in reliance
upon @ negligent mis-statement made, e.g. in the director8§
report, since the relationship between a director and

nembers will nofmally be such as to impose a duty to take

care in making such statements.

In present day, in the case of public companies it has
become common to circulate the- statement ﬁade by the
Chalrman at the annucl general meeting and to publish this
in the -press. ‘“Though these statements are sometimes
interlarded with fulminatioﬂs about nationalisation or
aspect of the Government econcmic pelicy, they have in the
_past tended: to be considerably more informative about
Ccompany's affairs than the director's report. In England
Jenkin Cormittee recommended that tendency should be
_rgicognised by permitting information to be provided in
the Chairman's statement rather than in the director's
rerort, This recommendation, however, has not been adopteq.
llevertheless the Chairman's statement shéuld never be over-

looked as & possible source of additional information.
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The Sacher Committee had made certain recommendations in
respect of Board's report. . According to it the Board's

report should containe following additional informatioss

(2) Amount.. of deposit received from the public
duéing the year and the total repayment made and outstanding

with a breske-up of dues within one or more years.

'

(b) Particulars of proiﬁecutions launched against
the company resulting into fine or imprisonment of any of
the directors or officers of the company.

(c) Particulars as regards unclaimed and unpaid

dividends.

(d) Details of investment in other bodies croporate,
firm or joint ventures exceeding five percent of the
company's paid.up capital and free reserves as have not

yeilded any returns and the reasons thereof

(e) Information relating to any material liability
of the company and of any matter likely to adversly affect
the profit and loss or assets and lisbility of the company

during the current year.

(f) statement showing the cormitments and liabilities
for which no provisions have been made in the accounts

«nd rewsons thereof.
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(g) Steﬁs taéken by the company in various
spheres with a view to discharging its social responsibilities,

and future plan of the conpany in this regards.

(h) Statement indicating lcses, if any, incurred by the

Comnpeny in any division of its activities.

(1) Ratico of current Assets to Current Liebilities;

of inventories to sale etc.

(j} Key=limiting factors.that have prevented the full
utilisation of installed capaeity of plant and meachinery.

(k) Nurber of shares held by eacn director in the
conpany so lcng’as such .shares carry not less than two
percent of the total voting rights.

(1) Particulars of any contract Qith the cormpany
that subsists at the end of the financial year or subsisted
&t any tine during the vyear in Whicﬁ & director or his
spouse or his- dependent children should be considered as
having a significant interest in a contract or contracts
with the company if the interest in such contracts shall in
aggreg@ie, represent in amount or value, a sum equal to or
more than cne pércent of the company's total purchase,

sale, puvmient or receipt.

(m) Statement indicating that the statutory norms and

guidelines have been complied with in respect of
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(1) managerial appointment and remuneration and

(ii) inter company investments and loans.67

éo fér as sube-section 2-A is éoncerned; the committee
eccepting the failure or futility of the pro&isions of
sub-sgecticn, suggested that it will be suffice, if infor-
maztion relating to empléyees drawing a remuneration of three
thousandjor~mcré pei month is filed with the Registesr
alongwith the' annual return so that such information is
avuilable at the disposai of the Covernment at all times
and is open forAinspection by members of the public who
might be interested in kﬁowing such details. It also recog-
nises that, siould &any shareholder require the information
regaréing all execu£ives%who receive the remunereticn in
excess of that drawn by managing or whole time director, the

company will be bound tc furnish such information.

It furﬁhe; recommended that sc far as the information
that is required to be published alongwith the balance

sheet, it be limited to :

(a) the particulars of direcﬁors and their relatives
draving & remuneration of not less than three thousand rupees
per month if they were employed for a‘part of the financial
yeir or not less than thirty six thousand rupees during

@ financial year if the employed though out the year.
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(b) The particulars of erecutives of the company
in receipt of remuneraﬁion in excess of thét drawn by
managing or whole time‘direct0¥‘if such executive by
himsélf or &longwith his‘spouse and dependent children
liolds not less ;han two per cent of equity shafe of the

COMPany.

(c) Stetement of number of employees in each category‘
i.e. number of employees drawing & remuneration of less
than five hundfed rupees and one thousand rupees per ngth,
number of employees drawing a remuneration between one

thcusand rupees and two thousand rupees per month.

It had also recommended that particulars of all
payments including remeuneration, salaries and perquisites
to managing director, whole time director, directors ana
employees drawing three‘thquéand rupees or more per mdnth
should be cquantified in monetary termé of the outgo of the
company and shown separately in profit and loss account

and not on the basis of income tax tules.68

it may be submitted that if a&ll the recomﬁenda;ions\
are «ccepted, the Director's report will become a bulky
document., No doubt the Committee'$ recommendation for
providing information in respect of step taken in discharge

of social responsibility is worth and should be implemented.



714

Seccndly recommendation relating to list of person

drawing & remuneration of thirty six thousand rupees per
vear is concerned, it may be submitted that .looking to the
present rate of inflation, it should be made more réalistic
by reising the limit - upto & reasonable level. Further
it should be restricted to those employeés who are the

relatives of the directors.
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