CHAPTSR X -

CONC LU SIONS :

After going through the #ariqus statutory provism5ns

‘and rulss laid down by the Courts in India and Bnzland for
’the protection of public interest through disclosures and
othef related pro%isiogs and rules, or in other words after
analysiny the iegél frame work provided under the Companies
act, 1956 and by the Courts in India and Engiand for the(
protection of pubiic interest throuzh Aiscloaure, it is
intendeﬁ to devote this cﬁapter to evaiute the protection
‘available and to zive suzgestions wherever it is felt that

herg are shprt‘comings. This does not mean to suggest that

the ekisting~provigions‘are‘useless. In fact with these

—

provisions the interest of shareholders, creditors, other
persons dealing &ith the company and at the times even of the
company at large and also the society in turn is protected.
fn the modern iﬁdustrigiiéed capitalistic society

naving an intricate, broéd vased, soc;al structure, probably
the mens rea for committing many acts i.e. social and other
evils is an inherent lust of power ‘and wealth by whatever
mzans. a man can exploit. A ﬁerson will not hesistate even

to repres:nt falsly and defrauéing others to enter into a
oontracf of bargain for his own benefit.

* The ﬁbtivea or thewm objeptivqs for commitéing fraud

Lére-manifoild,.but still the accﬁmulatién‘of‘pélf or groperty

may. be thé mo3t important wotive for committing it.
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In the interést of moral and ethical values every
society including our own has atteampted every now and
then to tacke this unwarranted tendencies~bylenacting laws
direeting person both natural and artificial to behave
propmrly in their transactiona with other party. They are
directed to observe certain rules and regulations both
moral and legal. The provisions laid down under the laws
‘roverning companies and corporations e.:. Companies Act,
1956, Foreign dxchanze Hegulations Act, Monopolistic ana
Aestrictive Trade Practices Act and others, are imcorporated’
with a view to check‘and cuf@éil activities which are likely
to b% injurious to the persons directly or indirectly
connected with such orzanisation’s, including the society at
iarge.

The provisipﬁs studied and analysed in the foregoing
chapters are based on the device of disclosure. The aim of
this device is to'eﬁable the prospective investors,
creditors, other persona dealln" with the company and
general public to uudge Cor themselves ﬁﬁa pros and cons

~of the 1nvestm;nt and other dealinzs with theé coapany.
To-day zocial scientists and thinkers regards a coapany as
a2 living, vital and dynamic 3ocial orzanism with firm and

doep rooted affiliatkon with the rest of the community in

-,which it functions. The concept of company has undergone

radical transformation and the traditional view that the
comnany is the proverty of the shareholders in now ang
explodad mythj.*ﬁurther due to growth of institutional

,hareholdlnr 3, UrOfGSSlOHallSdtlon of corporate manazeament
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and increased size of corvorate unit, business enterprise
is vizwved as colplex orzanisation of various groups, including
shareholders,.creditora, workers consuners of producf as
3130 the general public.

S0 far as doctrine of disclosure i3 concern, the main
aim of -the management should be presentation of relsvent
and useful information and not simply more informations which
only Leads,to confusion. The disclosure of informations
should be‘éuff olently adequate 50 23 not to mislead the
‘users and, therefore, it should be objective and varifiable.
ilence full disélosure i3 needed éo constitute true and fair
view. Towevnr, there i3 no objective zuide to decide as to
what constltute the true and Tair view, it‘is'left to the
,dlscretlon of the company manageuent to decide what is full
disclosure and what is not. But this discretion of the
: ﬁanagement,is not final and it depends upon the circumstances
of the case. In the case of prospsctus it was held that
there mst be full, frank and ﬁonestldisclosure of all *
material ﬁécts‘with‘scrupﬁlous acéuracy and no material.
facﬁ should be withheld. Misstatement and non-disclosure of
aaterial facts would be fatal to the coﬁtractS'or other
transactions. rthe obligatioq impos2d on those responsible_

5

for'the iszsue of prospectus are not only to state accurately

L

alL the relevant fact:, but also nott041t:;ny fact which may
~bp mlevant2 aame pr1n01ple 1s applied by .the Court in other

case too.~ -
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Wirether or not the disclosﬁfe were made rully and
serupulously énd whether or not the investors or other
" person had been able to .ake a prudent appriciation thereof
transonire3 only‘after-the event. - The law nas it i3 wakes up
only after the wuischief has beeg perpetuated and complainant
thocks at i%3 doors,. It is 3uzzested that instead of giving
lon; rope to the violators or oiffender, preventive measures
should be provided for, as it i3 rizhtly said that
"Preventlon is better than cure®.

fiere civil or criminal liability is not enough, parti-
cularly ia casze of white collar oifenders and more particul-
arly when violation of the provisions of law tékes place
for acgquisition of power ﬁnd wealth, It is acceptable fact
that the lust of power and wealth are the main wotive for
certain type of behaviour. It is rishtly said that lust,
wrath and afﬁrice are three cates of darkness. According to
rrol. Sutherland, white collar criminal is an avarious
parson. It i3 avarice that drnz a nan to daimmation. Islam
preaches stronzly azainst gvarice. Chritianity regards
avarice a3 the orizins¢tor of sin.

The rise of white collar criuinality in many countries
has coincided with the prozress nade in the econoamic and

3

industrial area. The Vivian. Boss Commission” appointed +o
orovs into the workinzy of the Comvpanies in the Dalamia-Jain
;roup, found that there was a loss of an estimated 3.5 crores

ol rupzes as a result of fraud and iaproper use of funds of
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the concerned companies b& the :lanazement.
Friedmaen, ha3s explained various causes which have
contributed to the white collar criminality as under:

‘he Inaustrial revélution had initiated great social’
chanzes of far reaching gonséquences.“?he Changes in the
‘sconomic and social strgcture of property, comprising the
transZormation of an inc%%sing vroportion of wealth from

proparty intangible, visible and mainiy immovable goods
into ownership in intanzible and invisible powers and
ri rhta such as share, trademark%, patenté and copyrizhts,
colinzided with the zrowth of large sized corporations -.
replacing individual’enterprenéurs. This developmeﬁt,
interélia, led to cohcentpation of economic and consequent
potitical power in a few hands, ao sentee ownership and |
imper;onal monopoly emphasis on moriey and credit and
dpcllne in the. sense of gocial raspon31b111ty on the part
of owners of large property"4
The Lau Commission of India in its 29th Report p01nted
‘out the various factors reoponalble for  the rise in white
collar crimindlity. It Observes:
| "The advence of technolozgical and scientific develop-

"nent i3 éontributing to the emergence of 'mags-society} with
“a larize rank and fiie'and a small controlling elite, encou-
razin: the growth of monopolies, -the rise of monazerial

class and intricate institutional uechanisms. dStrict adheren-
ce to a high standard of ethincal behaviour is necessary for
the even and the honest funétioning of the new social, poli-

tical and econouwic processes. The inaoility of all sections



855 .

B

of sccilety to-appreciate in full this need results in
the emerzence of growth of white collar crime and
~econonlc crimesS....
' It may be stated that the rapid indus?riaiisation
has =2l3o led us to discover new modes of economic offen-
ces, dNow gréups of indiviﬁqal: are engaze thermeselve in
manipulation of accounts and ailsuse of sovernment permits
and licences to make illezal rains. They leads a person
to such an extend, that he will not hesitate to do any-
thinz to achieve them. As obssrved earlier, a person will
underso any sort of ohysical pain to retain his illgotten
“wreabth, Inlérder to remove this tendency, he mist be

Sued od
deorived of his illsotten wealth alonzwith other punishmentL
,impriéonment,'fine ete, The doctrine of restitution, as
applied in case‘of contraeté, particularly in the case of
Jdinor's azreement should be made applicable with suitable
aodification. \

In this'work, ny endouver w=3 to examine the legal
frame work, as provided by the Companies Act, 1956 for the
protection of public interest through disclosure. In the
tirst chapter I have tried to analyse the concept of
public in%erest énd also to point out towards those pro-
visions of the Act which expressly or by implication
provides'for the nrotection 5f public interest. It may
be suomitted that the concept of PUBLIC INDPInE3T likes

its coanter part, the concept of Public Policy, is an

elastic and flexible term and it is not capable of precise
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definition, as it has no rizid wmeaning and it takes its
colour froa the statute in which it occurs. It is a
concent which varies or changes its colour with tines

and state of society and its needs. In case of Coupanies

.Act,l1956 the concept of public interest may be inter-

ol

sreted as interest of wmewbers of the coupsany, creditors,

\other'person dea}fng with the coupany, orospective
investors and the public at larfé. It also includes the
intersst ol workers -and consumers etc.

A3 has been said in Chapter I, one of fhe primary
objectives of ‘the Companies Act, 1956 is to ensure the
pfotection of pﬁblic interes{-i.e. the interest of the
§bove mentiéned categorigs of persons. With this objective
in ﬁind,the legislature has incorporated sixteen provisi-
ons in the Act; Hhicﬁ éxpreasly provides provisions for
the protection of public interest. In gll thase provisions,

+

the Central Jovernment has been enpowered to take approp-'

e

iate actions in. a ziven situation for the protection of

vublic interest. In otherwords the dentral Fovernment

has been ri§h£ly considered as a keeper of public interest.

tlost noteworthy of then ares

(I) Restriction on the transfer oT share§ etc. (Sections

108 B to 106 D)

(I1) Avvoinbtuent and reappointnent‘of managing director
(3ection 269 (3) & (4)) |

(i;I) Reconstruction and amalgamation of companiés

(Jec. 394 & 396)
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(IV) Rrevention of oppression,ana mismana sement

(Sections 397, 398 and 408)

-‘fhe provisons contained in Chapter VI of fthe Act, are
dosisnad to prevent gopression and mismanaszeaqsent and provides
an alternaté reuwedy to winding up. While the provisions
are &ellvconceived, it is submitted with due respect that,
certain aﬁomolies do exist and requires correction:

(u) In the sections dealiny with oppression and wmanazement
narticularly sections 397, 398 and 599 the words ' Jhare-

ho lder/shareholders( should be provided azlonzwith the words
member/menbsrs.

{b) Ths remedy provided by section 397 is conzidered as an
alternate remedy i.e. in place of winding up of the Company.
It is suzzested that the link with the windinz up should ba
broken so that the remedy would be available whether or not
it was just and equitable to wind-up. In other words it
nounld be provided as and independent renedy.

{c) e conditions laid down in the sections 3hould be
amendsd to make it clear that the rizht to avply vecoues
wallable to isolated act aé well as & courss o1 conduct.

(d) The pro%ismon_should be made to .enable the court to
r23traint the coamission or continuance of any act which
ould support a petition under the seciion. This is suizested
to enable the court to restraint an anticipated act or course
vi-opvTression.

(¢) 'The ghrase in manner oppressive should be widen by adding
yords 'Unidirly prejudice!.,

(£) La3ztly the sachzr Committee has recomueaded in paca 7.13

'
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that recoiised shareholders association would be entitled
40 avail of the rishts presecribed in sections 397 and

409 in olace of the amembers having right to apply, provided

that the recognised shaceholders 'association has obtained
the consent in writing of the fequisite‘number of members
of the coupany as required under section 399. I would like
to add that aloﬁgwihh this recomumendation, the section
should expressly enable personal representative, frustee
in insolvency and othersﬂﬁo whou shares are transmitted

by operation of law'to‘present petition or seek ofher
relief.

3o far section 408 is concern it may be sStated that,
the experience of he working of this ssaction has éhown that
the nominee'directors,kmajority of whom are zovernment
sarvants play very little role in achieving the zoal as
szpected under the law. Acceptini this fact, the then
Pinance Hinister Pranab Aukherjee while addressing the
Anhual seneral Heeting of the IndianChaaber of Commerce at
Calcutta on 25th March 1984, obszorved that "the directors,
10 ainated by the dJoverament on the board of cowpanies
gnjo¥inz insztitutional finances, mist be more effective,
anre functional and keep an eye over the perlorwance of
tne undertaking. «.o..0 Host of the nomiﬁated directors did
no% gven 20 through the papers o7 board. . meetingzg in detail....

sven decizions were sometimes taken with their concurrence-

e

A33ive or tuct-which were azainst the declared policies

ol the sovernment.... sach a situation cannot be accepted"



859

It may be éubmitted that reasons for this inactiveness
on the part of the nominated directors may bpe:

(a) lack of time, (b) lack of knowledze, (c) lack of likinz
for managemént and (d) kakk of interest in the company,
havinz nothinz at stack in the company manazed by them.
Tere I would like to suzgeast fhat in order to remove this,
it is necessary that while msking appointuent under section
A08 the Central Jovernment should take into consideration
tne back ground of the person, -his specilic knowledse,

2 perience and liking forsthe danazenent., The appointment
of top rankinz officers as directors should be avoided.

In the second part of the Chapter I, I have tried to
point out those vrovisiona, incorporated for the protection
of public iuterest, thouzh not directly or expressly but
indirectrly or by iwplication. In all, taere are forty
provisions, wﬁich in‘my view are incorporated for the
nrotection of public interest, as their object is to
protect the shareholders, creditors, other persons dealing
‘rith the Company or the company itself or the society at
larje. For exawmple, the definition of 'ixelative' (3ec.6)
is véry relevant, a3 certain provisions of the Act prohigits
lirectors and their relatives frow holding office of profits
or declaration of interest in any transaction to be enteresd
into with the company. The object of this provision is to
vrevant directors znd thelir relatives from taking undue

advantaze of thair position. Other iuporsant provisions
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incorporated for the protection of public iaterest are

S
provisions dealins with the slemorandum and articles of
association; orospectus, manazeument, investigatioﬁ, benani
troariactions and Winding' v etc. 30 Far a3d thege provisions
ars concerned, whatever short cominzs came to lisht during
ay study, I have mentioned them at the respective places.
in the®chapter I.

30 far a3 dJhapter on Rejistration of docunents is
concern, it aay subaitted that richt of inspection conrerred
by section 610 is not an absolute rizht. The rizht of out-
siders to pry into the indédr managment of a company is
limited. Zvea the right of membegs are restricted, for they
do dot have access to the books and records as partners
have in a partnership firm. In this connection I would like
to 3uzzest that Mewbers of the company should be allowed
to inspect books, as practiced in U.3.4. vhere shafé:holders
are allowed to inspect Sooks except to the extent to which
this\right is curtailed. , .

In case of wemorandum of Assooiatidn,‘I would like to
smrrest that:

(1) the practice of incorporating powers in the llemorandum
| should be prohibited,
{1i) iu case oI alteration of capital clause~under ssction 95

30 12 tiﬁe limit should be pregcribéd ror makinz entry

by the Lezistrar,

(1ii) it should be made oblizgatory ror the company to aad to



its name, as the last words "and reduced" for a period
of two subsejquent financial years and non-complisnce should
be treated as mis-discrivtion of the name of the company.

{iv) the disclosure of regsons lor reduction of gshare

. . .
capital should be made obligatory.

(v) the Joctrine of Ultra has outlived its utility. The
situation suffieiently underlies the need for lizisla-
tive méve for the abolition of the doctrine with such
care a3 would assure sufficient protection to the unwary
third party. Jhat seems to be needed i3 :-

(3) sbolition of the wltra vires rule in g6 far affects the
capacity of companies, alongwith the abolition of the
doctrine of constructive notice,

(b) to provide that a company can carry on any business or
other activity and exerclse aay power to the same extend
a3 a natural persbn of full capacity, except contract of
‘of personal nature,

(c) the exdastine proviéions in the .lemoranduw a3 rezards
powers and like provisions in the lemorandum iﬁ future

should operate as a contract between az coapany and its
. "ne abars. .

3o far as pfovisioné relatinz to prospecius are
concerned, it way be pointed out that they are based on the
philo3sophy of disclosure. In case of non-compliance, the lav
a3 1t 13, walkes up only after the mischief has been perpetrat-
ed. In order to provide full protection, preventive measures
shiould ve orovided. I would like tc suzz2st that prévisions

should be aade for the approval of draft of prosnectus
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oy the kezistrar and prospectus shouid not be allowed to be
issued, unless the Rezistrar is satisfied, and issues a
certiticate, within a prescribed tine, say of three weeks,
thet 1t is in order.

further existinzg provisions does not indicate the
yantum of mininum'subscription and leaves it to the gudzement
of directors, some quantum in the form of certain percantaze
of issued capital should be fixed as miniwum subscription.
for all issues and not only firét issue. 3Section 69 be gumended
accordinzly.

I would also like 1o point out to an ananoly. The
definition of prosgpectus has been amsnded to include an
advertisenent for deposits. Besides section 58 lays down that
thie nrovisions of the Act relating to a,prospectus shall so
far a3 may be, apply to an advertisement for taking deposit;.

The provisions contained in sections 62, 63 and &8
relating to civil and criminal 1liability for mis~statement
in the prospectus, and penalty for fraudulently inducing
verions to invest money, therefore, ousht to apply equally to
advartisement for deposits. Howevar, on a closer look at
thzse provisions the apparent does not appear to be real.
fﬁe reaszon for this ananmoly is that section 62 is applicable
tghere a‘proapectus invites person3s to subscribe Lor shares
in or dgbenturaa‘of a body corporate". Advertisement foe
denosits i3 a prospectué. It is, tﬁerefore, doubtful whether

section 62 +which lays down civil libgbility for mis-statement

’,
0
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applies to advertisement fo¥ deposits. 3sction 62 would
better have been amended in line with the amnendnent for
section 2(36); so as to include advertisemént for deposits;

. in cbmparisionjsection 55 i3 applicable '"where a
prosﬁectus issued.... includes any untrue statement". This
gzction does not contain any gqualifyins words as in section
62. ftherefore, 1t appears to apply to advertisceuent for
deposits too.

30 far as Chapter on Keristenx is concern, the decisicn
of Comnany Law Board in the case of iidiss Nandita Jain W.
Bennet Colemaon & Co.,Lt&. regquires to be reconsidered. Here
I would like to draw attention to the érovisions of Law of
Contracts, and particulgrly the Privy Council decision in
the cése of Mohribibi v. Dharmodas Fho3h, vsherein it was
held that minor is iucampetent and an'agreemént with or by
winor ié void agreement,'it is void ab initio.
1 The recoamendation of Jacher Committee in Para 17.2¢
in repect of sectiéﬁ 187-¢ is, sSeems to be based on wrong
notion. The iject of section 187=€¢ is diseaix disclosure
of interest both by thé ostensible and veneficial owners.
thereicre, it i3 not the question of ssttlument of title
petwsen the ostensible and benelficial owners. I would like
to subuit that it 13 not advisiuvle to delet section 187-€
froa the act.

50 far as soctions 303 to 505 are coacsraed, 1t may

be submitted thoat they serve vary usetmil nuroose. :ovevar,
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the »unishuent vrescribed for non~comoliance with these
nrovisions is inadeyuate. Mere fine is not sufficient, it

i3t be supplemsnted with imprisonuent for a specific term.

w

far a3 insider trading i3 concern, it is rejuires

o}

3

to 02 s3toponed anid tfor this purvose recommendations of 3acher

Conaitbse made in vnaras 8.23 to 8.29 should be implemented.

@]
i

At the sane tiwe 3tock exchanges in India also regquires o

be conscituted on the line of Tokyo or Hew Yomk sStock exchan-

-,

Jo Tar as disclosure in respect of account and financial
position i3 concernz,l would ;ike to susgzest that;

(i) The pfeparation of separate trading account should be

aad > compulsory,

(ii) The provision for showiny unit-wise or product wise

informations should be made oblizatory.

(iii) Awount 3pent on human rgsdurces mst be shown‘in the
Balance sheset.

(iv) Me Companied enge:ed in diversified activities should
bpe compalled to furnish unit wise & product wise per-
Toraance of the Coupany.

kv)v Ia c¢cnze of inter company ivestuwent, cowpany should ve

corpelled to furnish returns ag

ainst each inter company
“investment.
{vi) &® xx rirzncial statenent should disclose claurly the

noition apout the financial sickness of the company.
ki
important

»
- ¥

(vii) macterly or Half=-gearly reporis statin
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achizvenents or events should we providad to the members,
craditors etc., puarticularly to the shareholders Associa-

ation, if{ any. Por this purpose cncoursa jsaent should be

iven Tor thz mfornation. of sharcholders association.

¥ Y

{viii) A provision should be madé for filling with the
Letistraf é provisional bslance 3heet within three
nonths followins each of the gquarter of the finencial
year, with the amount of turn over, and in the case
of cpmpanies wnich are involved in diffarsnt sector
of industry, the turn over must be brolken down
segctor by sector. This préctice is in operation uander
the rrench Szw. The Tormat of Balancesheat should
ne chan;ed,ﬂS recommended by the sacher Counmittee in
vara 3.8 should be prescribed as official Tormat of
balance sheet.

(ix) ‘To-day, workers are resarded a3 part ung parcel of a
‘company. Under French ZLaw Jorks Council's menbers
snjoy the sawe rizhts of communication end copying as
shareholders. In all companies, whatever their form,
the head of the Tirm must zive the works council
in¥ormation on (a) future plans likely to affect
aanpouver 3tructure, hours oif works, conditions of
aurn loymznt and redundany} (b) quarterly production
nd order levels and bperating and plant projects;
(¢) a rzaeral raport, atl§§t once a year, oa the

activities of the firm and the develonment of waze
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structure and levels over the past Tinsncial year and
plans Loxr the cowlny year. As a counterpart to these
viter rizhts of iaformation, the law has bound works
council nembers to secrecy in matters concerning information
riven a3 confidential by the head of the firm and as in
ghe »:i13t, in all questions relatiny to manufaéturing
'prooesses. |
In this connection I would like t& submit thatyp reco-
arendations were made for worker varticication in the.
mana seaent but so Jar no positive acvion has been taken
ia this direction. T would like to suzgest, to beszin, wider
participation of workers in the company allairs, by providing
them certain information, as provided under the Ffrench Law.
I hove, i1t would 30 a lonz way in xaintainingz .zood and
con ential industrial relation in the Country.
() At nresent section 212 does not deal with cases, such
. a3 a company enterinz into partnership/joint venture
etc; i.e. compaﬁy is Qot requiee to disclosg particular
about such partnership/joint venture in the balance sheet.
In ordsr to plug this loopholey souwe provisions are
require to to be wade. In this connection recommendation
of Jacher Committse 18ay be implemented.
(xi) In case of Cost Avditor I would like to suszest that:
\(a) appointment of cost auditor should be made compulsory

ifor certain tyve of industries.
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(b) 4 time limit should be specified for the appointment
of cost auditor and for maintenance of independenteof
: qoat audifor, the power of apnointment should be given
to the Company i.e. to the members in zeneral meeting and
p;oviéions should be provided for his removal for specific
. T€a3003 Qe misconduct; deriliction in duty etc.

(xii)‘So far a3 éroviaions relating to inspection of books
‘are concerned, at present Registrar is nqt require 0
comuunicate short copings of de:ecfs to the company
concerned; The provisions should be provided for kim
bringing such matters, if any found, to the notice of
the company, so0 as to enable she company to improve
its3 functioning.

' (xiii) In case of Annual Return, honacompliance with provisions
of filing it with the Registrar is increasing. Some
meajures should be provided for reversing this trend.

ffow a days Statuﬁory'meet;ng ﬁas become mere formality,

and therefore, no harm will be caused by delating section 165,

dealiny with the statutory meeting; However, nroviaions should

be made for furnishing gll thevinformation, now rejquires to

be incorporated in the gtatutory report, to all the members

’of the company within a specified tiue.

In cage of shareholder’“ ‘mecting, a very important
recomxendqtlon ha3s .besn made by the dacher Coqmittee in pav4d
/17r§9; vherin it has recomwended to give exclusive juriszdi-
ction to the Hizh Court in the matter of apﬁllcatlon for
1n3unctlon in respect of holdinzy of ueetinz, Lookin; to the

ks

predent day practice, this recowamendation should be implemented
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riﬁhout further delay,

Further Sacher Cémmittee*s recommendation® made tor
the qiréulati&n of the linutes of the commitiee of the
Board to all dember3 of the-Board should be implemented.

50 far as cﬁapter on duty of disclosure of person
connected with the managouent etec. of the company is concern
my ob3lervations and sugzesition ére :

(i) The proviéion of poét facto aporoval of contracts in

whigh directo:s’arg intereéfed should be déleted, ;5 it

mighf 6ompe1,ﬁhe Boéfd-tb‘accqrd its sanction, as some-

(thing has alréaﬁy been done under the contract. Further

if dealing i3 found to bYe unfair or un-reasonable, board

bight find it difficult to refuse consent. )

(1i) Section 297 deals only with the direct interest and not

indirect interest of =& directof, aventhough i@ may be

' subatantisl and rseal, Whereas sectlon 299 deals with
both dirsct and ihdirgpt interest., Sectlon 297 should
be amended to ihclude indirsct iﬂtergst for bringing
uch intereet within the purview of the section.

(ii1) Disclbsure to the board of bifectors ag brovided
'prgﬁently~may not serve the real purpo3e a3 in many
ca3ses the Board may overlook the migchief in the
tran3zactions in wnich a brother director is interested.
It ié, therciore, suizested tunat disclosure be provided
to the zeneral body of shareholders, at least in the
tronsactions which are of serious nature. This inciden~
tly; will also satisfy the fiduciary oblization of

disclosure to vhom the duty is owed.
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(iv) They muat further proﬁide for disclosure of interest/
concern in detail in the prescribed form. It 13
suygested that the information disclosed should atggst
include the extent‘of profit likely to accrue to the
interested director..This i3 necessary as no purpose
ié beinz '3erved by the formality of disclosure pres-
cribed at present, particulariy under sub-section(3)
of section 299,  which reguires just a general notice
to the board, that a particular director is interested
in a par%icular transaction.

(v) Further, recently, the knglish Companies Act, 1980 has
prgvideé‘in’aectidn 63(3), the applicability of section
199 of the Engiish Act, ' to a new catezory of person
called SHADOY DIRSCTORS. A shadow director i3 a person,
in accordance with whose directions and instructions,
'the'diredtora are accustomed to act. This could include
a controlling shareholdér, who may not be formally
appdinted as director or any other person acting on
behalf of the managing director, thouzh lacking the
formal authority, but apoarently réprgsenting the
company to oﬁtsiders. Under section 63(3) of the Enzlish
Act of 1980,,§uch shadow director3 are required to
declarc their interest by a notlce in writinig, before,
thg date of the meeting of the board, in which, if he
had been director, a declaration will be required under

gection 199, Further, a 73zeneral notice, accordingzg to
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‘ se&tion 199(3) corresponding to éection 299(3) will be

treated as sufficient declaration of interest.

IAwould.like to sugzest thai gimilar providions for
person resémbliqg shadow directors, is worth having, as.in
India quite often the Board of directors is packed with
dummy, who act abcbfding:to wishes of a person not holding
any fofmal position or relationship, which are covered by
either sections 297 or»299;

(vi) Furfheryit may subhlitted that sometime mere presence of
per3ion makés'a lotzgifference in the meeting, particul-
arly,'when guch person ig infiluential person., In case
of a company y a director may be a man of power and
resources, and ih his presence, other directors may
not like to displease him. Inorder to avoid such
situation, provisions may be made that an interested
difector should withraw himself from the meeting during
the diécusaion.and voting of an item in which he is
intere;ted. This type of provisions will also prevent m
undue influence.

‘. In case of Board Renort, the recommendafions made in
paré €~17 and 8=-18 of the Jacher Comumittee Report should be
implehenéed. ‘

In case of ;ﬂveatigation, I woudd like to submit that
as paer the existiggvprovisions the power of investigation
re3t with the Céntral:Governmenﬁ; It would be desirable that

this power should be excrclscd by o guasi-judicial body like
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Company Law Board.

Purther Section 237(b) empowers the Central Government
to appoint inspectors in certain cases where there has
been‘failure on the part of the couwpany to provide infor;
nation. I would like to sugzest that in addition to the
power of the Central Jovernment to appoint inspector,
members of the coumpany may be ziven rizht to apoply to the
CentraL'}overﬁment for the investization of the afrairs
of. the coupany by inaspectors.

In cése of aﬁalgamation the Sacher Committee has
raocomnmended for the‘deletion‘of the two provisos of 3ection
391 in Para 17.50 of the Report. In this connection, I
sould like to submit that these two provisos were added on
the recommendation of Vivian~3ose Inquiry Commission, as
additional safezuards, there i3 no reason for deletion of
these additional safezuards.

Jo far chapter on Winding Ué is concern, I would like
to draw attention to xhm a noticeable discrepancy in section
519. his discrepency is that the title of the section read
as "an‘épplication of Liquidator" whereas the body of the
section referes only to "thg report to be made to the court
by the liquidator". This requires to be cérrected. Further
,recomﬁendations made by the Sacher Committee in Para 15-48
of the‘neport maj??mplemented,for providing additional
avanue Tor zZetting propei information.

It may be concluded that ‘the duty of disclosure begins
with the formation of a company, it continues during the 1life
time of the company i.a. &hen the codpany is gging concern,

and also rejuires to be performed during the proceeding of
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it3 wiadinz up. The object of'this lezal framework, pr5§ided
for the protection of public interest, is that the position
of-the 3tate of affairs of the company in all matters

i.z. Formation, Aanégement, daintenance of docudents,
Aocoﬁnts and financial efc. should be constantly brought

to the notice of shareholders/meubers, creditors, other
parrsons dealing srith the cowpany and the 3oéiety at large
and alsc to the soveranaental azzncies to cnable them to form
an opinion i rospect of workin,g of the cowpany and to take
aprropriate actions in the siven situation, particularly
-men thelr interest or-public interest is likely to be
prejzducial affected. -

It aay be stated that "informational right to know
should be balanced azainst the'compgny[s rizht to secrescy®.
Further it way submitted that souetime disclosure is plentiful,
at the same time inadequaﬁe too from g different anzle. This
inadquacy exists in respect of jquality. ror this purpose

lozical format snould be prescribed for providing information.
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